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expect lot things from 
This not one them. 


t happens all the time. 


You want the ultimate 
road machine, it costs you. 
The executive wristwatch. 
Dig deep. The preferred 
time and billing software. 
Guess again. 

Timeslips® III is the most 
widely used time and billing 
software in the business 
world. 

It recently rated #1 in a 
national survey for user 
satisfaction.* By a group 
of people who are notori- 
ously difficult to please. 
Accountants. 

But the real news is 
Timeslips III costs almost 
seven times less than its 
Closest competitor. Some- 
thing all those CPAs didn’t 
even consider when they 
rated us #1. 

Quick and painless. 

But far from lightweight. 
Don’t let the light price tag fool 
you. Timeslips III offers all the func- 

tionality and flexibility of the big 
ticket systems. But without a big time 
investment in training. 


Timeslips III makes it easy to track and 
bill all your time and expenses. In detail. 
With password security. A handy pop- 
up timer records your time as you work. 

From there, you can create custom 
invoices. Accounts receivable 
reports. Billing worksheets. 
And full activity reports that 
let you review staff perform- 
ance, project status and 


NGM * The Best in Accounting Firm 

ae Software study conducted by 

Lawrence A. Ponemon, Pb.D., CPA, 

CMA, CIA, Associate Professor 

of Accounting and KPMG Peat 

Marwick Faculty Research Fellow 

at the State University of New York 

School of Business at Albany, 

July 1990. Full report available 

on request. 


a close eye on every 
minute you spend, and every dollar 
you have coming to you. 


TI M E S L I P S © 1990 TIMESLIPS Corporation, 239 Western Avenue, Essex, MA 01929 

PR ATION Timeslips is a registered trademark of TIMESLIPS Corporation. 

SYSTEM REQUIREMENTS: PC—IBM PC, XT, PS/2, PS/1, or compatible, 384K RAM, DOS 2.1 or higher, hard disk. Macintosh —Systems Tools 6.0.2. 
Supports MultiFinder. Operates on a Mac Plus or higher with IMbyte. Hard disk is recommended. 
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Capture 25% more billable 
time with Timeslips III. 
Thanks to Timeslips III, 
plenty of professionals report 
up to a 25% increase in 
billable time. Which trans- 
lates to an equally impressive 
figure when it’s added to 
your bottom line. One solid 
reason why more businesses — 
small and large—rely on 
Timeslips III time and time again. 
Get time on your side today. 
Timeslips Il for the PC or 
Macintosh is just $299.95 at 
your software dealer or from 
TIMESLIPS Corporation. Call 
us for a free demo disk, and 
ask about the entire family of 
optional Timeslips I products 
that help make the most of 
all your time. A network 
version. A utility to link 
Timeslips II] with most popular 
accounting software. And another 
that captures expense records from 
office copiers, telephone accounting 
systems, and other time and expense 
tracking systems. 


Don’t wait. Call today. And see just 
how powerful low-priced time and 
billing software can be. 


Call 1-800-338-5314 
(508-768-6100 in MA) or Fax 508-768-7660. 
In Canada call 1-800-359-3343. 
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Visit courthouses in 30 counties without 
leaving your 


In these uncertain times, here’s a method for real _ for Fund policies when you follow company procedures. 
energy conservation. What’s more, ATIDS can now be used to update Fund 
Attorneys’ Title Information Data System (ATIDS) gives __ title certificates and Schedules A and B—and many other 
you instant information from 30 of Florida’s busiest county = enhancements are scheduled for 1991 that will make ATIDS 
courthouses. Without having to waste valuable time visiting faster and more convenient than ever. 
them or even phoning them. The Fund is Florida’s lead- 
In fact, ATIDS gives you ing title insurance company 
the convenience of on-line because, for over 40 years, it 
access to 100 million Florida | has offered its member attor- 
records, so you can search title | Name/Title | neys innovative services like 
faster and more accurately than | Firm ATIDS. Services that save you 
ever before. armen | time and money while making 
In selected counties, our l you more competitive. 
Tax Inquiry system lets you tap ! City. State Return the coupon now, 
into the property tax informa- | phone, ) | and find out how ATIDS can get 
| 
| 
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I want access to the seat of power. Send me more information 
on Attorneys’ Title Information Data System (ATIDS). 


tion you need for real estate you out of a rut without getting 
closings. Average # of closings per month (1990) you out of your chair. 


ATIDS also automatically FundMember? 0 Yes ONo If yes, Member Of Information 
calculates Fund policy rates Mail to: Attorneys’ Title Insurance Fund, Inc., 6220 Hazeltine The of Service __ Service 
Fund 


based on The Fund’s now National Drive, RO. Box 628600, Orlando, FL 32862- ; 
standard 70/30 split. And with 8600. Attn: Marketing Services FBJ 0391 of Innovation _ 


ATIDS, we waive your liability sail © 1991 Attorneys’ Title Insurance Fund, Inc. 


DON’T HOLD Your CLIENT 


WHY WAIT TO COMPLY WITH THE 
1990 CORPORATION BUSINESS ACT? 


Empire Corporate Kit Company is your 
ONLY source for Corporate 

Kits that comply with 
the new Corporate 
Statutes effective 
July 1, 1990. 


We have sep- 
arate Florida 
Editions for: 

PROFIT 

NON PROFIT 
e PROFESSIONAL ASSOCIATION 
e LIMITED LIABILITY KITS 

and separate editions 

for state of: NY, NJ, 

TX, DC, CT, & GA. 


ORDERED TODAY —- SHIPPED TODAY...NO EXCUSES 


EVER 1 ALL ORDERS ARE MANUFACTURED ON THE DAY OF ORDER, MOST ARE IN YOUR OFFICE 
» THE NEXT DAY. AT EMPIRE CORPORATE KIT, SUPPLIES ARE OUR ONLY BUSINESS. 


Special Services Same Day 


QUICK RESERVATION™ Name Reservation for 60 days pending filing. 


QUICK FILE™ We pick-up and hand file your articles with the Secretary of State. 
QUICK STAND™ Certificate of Good Standing or Certificate Under Seal. 
QUICK CORP™ We prepare and file Articles of Incorporation usually within 2 hours, 


always the same day. 


Features...No One Even Comes Close 


Checklist, Instructions, Work Sheets, 8 Tab Dividers, Stock Transfer Ledger, SPECIAL FORMS FOR — Power of Attorney, Special Power 
25% Rag Minutes, 21 Certificates, Padded Binder, Slip Box, Written of Attorney. 


Statements to Organize in Lieu of Minutes, Typewriter Spaced. NOTICES AND WAIVER FOR — Shareholders, Directors, 
AGREEMENTS FOR — Buy-Sell, Independent Contractor, Employmentand Officers, Shareholder Proxy. 


Stock Subscription. _ FEDERAL AND FLORIDA FORMS — Application for Sales 
PLANS FOR — Indemnification of Officers and Directors, Death Benefit, and Use Tax, Application for Employer ID Number, Pre- 


IRC Election 248, ‘’S’’ Corporation formerly Sub ‘’S’’, Medical Plan, Voting _ printed Envelopes for both applications, Election by Small 


Trust. Business Corporation (Form 2553), State of Unemployment 
MEETING MINUTES — Shareholders, Directors, Annual Shareholders. Status Application. 


MIAMI NATIONWIDE TALLAHASSEE 
(305) 541-3694 1-800-432-3028 (904) 224-4409 
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Comments on Ethics Issue 

The article, ‘‘Learning Grievance Proce- 
dures the Easy Way” by John A. Weiss 
in the January 1991 issue is excellent. 

In his explanation of that portion of the 
report of a referee consisting of recom- 
mendations as to the disciplinary sanctions 
to be administered, Mr. Weiss mentioned 
that ‘“‘the sanctions available to the referee 
run the gamut of an admonishment for 
minor misconduct to disbarment.’ Al- 
though that is true in some cases, I suspect 
that due to limitations on the length of the 
article, Mr. Weiss did not explain that that 
is not true in all cases. 

Rule 3-7.6(1) sets forth that the report 
of the referee shall include ‘‘recommenda- 
tions as to the disciplinary measures to be 
applied, provided that an admonishment 
may be recommended only in cases based 
on a complaint of minor misconduct.” 
(Emphasis supplied.) 

Probable cause is defined as a finding 
that there is ‘‘cause to believe’’ that a 
member of The Florida Bar is guilty of 
misconduct justifying disciplinary action. 
Rule 3-2.1(h). It is not a determination of 
guilt. 

It is now possible that a grievance 
committee can conduct a “‘paper review,” 
without an evidentiary hearing, and find 
probable cause. Rule 3-7.4(g). A com- 
plaint is then filed setting forth the 
particular act or acts for which the attorney 
is sought to be disciplined. Rule 3-7.6(g) 
(1)(b). The case is then referred to the 
appointed referee for trial. 

Under that scenario, the referee is pro- 
hibited from even making a recommenda- 
tion of admonishment, the evidence and 
conclusions of the referee notwithstand- 
ing. Admonishment can only be recom- 
mended by the referee if the complaint is 
a complaint of minor misconduct which 
only arises after the grievance committee 
has made a recommendation of admonish- 
ment for minor misconduct and such 
recommendation is rejected by the attor- 
ney. Rule 3-7.4(m). 

Determination of the extent of disci- 
pline is exclusively in the Supreme Court. 
Art. V, §15, Fla. Const.; The Florida Bar 
v. Rubin, 362 So.2d 12 (Fla. 1978). 


Since the report of the referee only 
makes recommendations to the Supreme 
Court as to the disciplinary measures to 
be applied, what purpose is served by 
allowing the type of complaint filed to tie 
the hands of the referee if the referee, after 
a full evidentiary trial, determines that 
admonishment should be the disciplinary 
measure recommended? 

I, personally, would like to see the 
Board of Governors review Rule 3-7.6(1), 
and recommend that the provision “‘pro- 
vided that an admonishment may be 
recommended only in cases based on a 
complaint of minor misconduct’”’ be de- 
leted. 


JERRY A. DEVANE 
Lakeland 


The articles contained in January’s Bar 
Journal are outstanding! I’ve just finished 
reading the Journal from cover to cover, 
a first for me after 29 years of practice! I 
hope other members will retain this par- 
ticular issue as a ready reference guide to 
the many subjects covered within this 
issue. Mr. Weiss’ article caught my eye 
as I am presently sitting as a referee on a 
pending case. 

Congratulations to the Cains, Mr. 
Snihur, and the staff for leading the 
charge. Also, I would like to compliment 
the writers of the articles for the many 
hours of time they put into their research 
and their finished product. Without excep- 
tion, their articles were terrific. 


JuDGE C. LAVON WARD 
Fort Lauderdale 


Judge David M. Gersten’s article on 
establishing a ‘‘comprehensive”’ code of 
ethics was an excellent argument for that 
proposition. Glancing at his bio, I noticed 
that he is listed as a ‘“‘fourth-generation 
Floridian.” I don’t know if Judge Gersten 
or The Florida Bar Journal is responsible 
for the listing. While I am sure that Judge 
Gersten is proud of his family’s roots in 
this state, I wonder if ‘‘generational”’ 
status is of any more relevance than racial, 
sexual, or national origin status. I’ve 
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quickly glanced back through all The Flor- 
ida Bar Journal issues I could get my 
hands on, and I did not find such a 
genealogy given for any other writer. In a 
time that the Florida Supreme Court, 
through its appointed commissions, is cou- 
rageously addressing issues of sexism and 
racism in our profession, I find it unfortu- 
nate that “‘generationism’’ would find a 
place in the Journal, particularly when 
many Florida Bar members, past and pre- 
sent, were not born in this state, and a 
significant few, not in this country. 


IsipRO GARCIA 
Lake Worth 


Commends Miller’s Pages 

Although I am not a letter to the editor 
writer, I do feel compelled to publicly 
acclaim the Bar president this year, James 
Fox Miller, for the terrific series of Presi- 
dent’s Pages he has written since attaining 
office. In my 15 years as a full-time 
practicing attorney in Florida, I can hon- 
estly say that the columns written by Mr. 
Miller are the most detailed, timely, and, 
most of all, candid of any other president’s 
contributions I have witnessed. 

I commend the Bar for electing such a 
forthright and studious individual and I 
commend Mr. Miller for speaking his 
mind regardless of whether his righteous 
cause was overly popular. Jim Miller has 
set an example for all of us to follow and 
I urge that we do so, i.e., let the public 
good be your guide. 


Craic C. VILLANTI 
New Port Richey 


Errata 

Byrd v. Richardson-Greenshield Securi- 
ties, Inc., was incorrectly cited in the 
article, ‘“Tort Remedies for Sexual Harass- 
ment Under Florida Common Law,’’ 
which was published in the December 
1990 issue. The correct citation for the 
case is 552 So.2d 1099 (Fla. 1989). In that 
same article, postal indicia obscured foot- 
notes 17 and 23. Footnote 17 is Byrd, 552 
So.2d 1099; footnote 23 is See id. 


q 
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PRESIDENT S PAGE 


ince I have chosen to some- 
what personalize these re- 
marks, I will continue to do 
so. However much or little I 
am paid in fees, my net income is always 
a fraction (less than 50 percent) of the 
gross dollars paid. Why? Obviously, be- 
cause the cost of doing business comes off 
the top. There is another scenario, how- 
ever, and that is where one’s personal 
compensation is a multiple rather than a 
fraction of one’s personal production. 
How does this magic occur? Leverage. 

Allow me to explain how some lawyers 
produce $500,000 a year in fees and earn 
$1 million per year. Sometimes the num- 
bers are lower and sometimes they are 
considerably higher, but these numbers 
should grab your attention. Those taking 
home more than they produce are in 
hourly billing mills making money not 
from what their clients pay them for their 
work but from what clients pay for the 
work of the paralegals, associates and 
more junior partners who earn Jess than 
they produce so that those above them on 
the totem pole can earn more than they 
produce. 

We have what I like to think of as a 
sophisticated chain letter. Those at the 
beginning of the chain, like my son, are 
willing to almost literally kill themselves 
(2,000 to 3,000 billable hours) in order to 
try to work themselves up that totem pole 
so that they too can reap what, in some 
cases, are truly significant benefits. 

There are many benefits to these ‘‘totem 
poles’ —commonly known as big firms. 
Generally these firms are composed of 
hundreds of lawyers and have resources 
that the individual practitioner or boutique 
cannot even begin to equal. These firms 
range in quality based upon, primarily, 
their client base and the caliber of their 
lawyers. The really good ones are truly 
great and provide a service to our society 
which is essential. These firms have only 


The Curse of the Legal Profession 


Part 2 


by James Fox Miller 


the top students from the top law schools. 
The young people then embark upon a 
seven-or eight-year well-paid hell in the 
hopes that they can ‘“‘make partner.’ If 
successful, they too will earn a multiple 
of their production. If not successful, they 
will go off to serve a former client as 
house counsel or to a lesser big firm where 
the clients are not quite as good and the 
lawyers were not quite as high in the class 
or from quite as good a law school; and 
where, although there is still a lot of 
leverage, the dollars, for various reasons, 
are smaller, although still significant. 

Why have I bothered to make this long 
explanation? One reason is that I think we 
all need to realize this scenario is a very 
big part of our profession. I cannot provide 
accurate statistics, but I would wager a 
bob or two that the majority (maybe a 
large majority) of large corporate trans- 
actions and meaningful lawsuits in this 
country (except in criminal and plaintiff 
personal injury cases) involve large firms 
with a hundred or more lawyers. These 
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firms are driven by the hourly rate. So to 
all of my dear friends who are partners in 
these big firms, forgive me. Although I 
do not indict you, I think you too need to 
rethink the economics of the law. 

On the other hand, there are a lot of 
lawyers, who for one reason or another are 
sole practitioners or practice in small 
firms. For the most part, they represent 
“people” rather than ‘‘entities.’ They do 
no less important work, although the 
amount in controversy is generally not as 
big, and are no less capable than the big 
firm lawyers. Certainly their practices are, 
as a rule, more diversified. 

I would guess that more citizens deal 
with us ‘“‘small firm” lawyers than with 
the “big firm” lawyers. We probably have 
more to do with the opinions the ordinary 
person has of lawyers than do the big firm 
lawyers. These opinions are often nega- 
tive, and our billing practices have a lot to 
do with it. 

Now, how do we as sole practitioners 
and small firm lawyers earn our living? I 
exclude consideration of the plaintiff's 
personal injury lawyers. No one will pass 
the plate for them, although only the best 
really are hitting it big, financially speak- 
ing. The same is true for the criminal 
defense people, whom I also omit. Re- 
member, both these groups have always 
value-billed. I will come back to the 
lawyer with a specialty such as family 
law, which is my specialty. I focus on the 
rest of you who compose the majority of 
lawyers in Florida. 

My prognostication is that continued 
reliance upon hourly billing is either going 
to drive you lawyers into bankruptcy, or 
drive the hourly rate up to absurd numbers 
(if it is not already there) or drive you out 
of your happy, comfortable small firms 
into the best pyramid you can find. How 
else can you financially survive without 
that leverage? The answer is some form 
of value billing. 


| 


What To Do 

Try minimum fees, against hourly rates. 
Discussion of engagement fees (retainers 
not applying against hours) and result- 
obtained fees is an integral part of this 
format, but development of these concepts 
will not materially add to my thesis. One 
should never or almost never be a smor- 
gasbord (the client gets as much of the 
lawyer as the client can eat for X). Conse- 
quently, the hourly rate will to some extent 
protect the lawyer against the runaway 
case where the time and/or effort is far 
more than could ever be contemplated. A 
flat fee with no hourly rate may be the 
quickest way for a lawyer to go bankrupt. 

If the minimums are accurately set, the 
hourly rate never kicks in. The client pays 
the minimum initially agreed to, and the 
lawyer earns more than the straight hourly 
rate would bring. Itemized bills are neces- 
sary only if the lawyer is asking to be paid 
more than the agreed minimum fee. Occa- 
sionally a client will ask for an hourly 
breakdown so that the client knows if the 
hourly rate is about to kick in. I probably 
have not itemized 10 bills in the last five 
years. My bad debts are less than one-half 


of one percent; and my clients have been 
happy with their legal expense because the 
minimum fees set made sense to them and 
were agreed upon when I was hired. They 
were never asked to pay more than that 
minimum and, thus, had every reason to 
be well-satisfied. 

I suggest two minimums in the area of 
family law. One minimum is for an uncon- 
tested case and the other higher one is for 
a case which either goes to trial or is 
substantially prepared for trial. How many 
times has the client told the lawyer at the 
first meeting, ‘‘This is going to be easy”’? 
Well, maybe it will be, and if so, the fee 
will be only X; but if the case is not 
resolved quickly or the transaction not 
completed as contemplated by the client, 
then the minimum fee will be “2 X or 3 
x” 

I would prefer to see personal injury 
defense lawyers try tiering their fees. 
Again, the minimums would be against 
hourly rates, but if the case were resolved 
at the first stage, the minimum would be 
X, at the second stage 2 X and so forth. 
Those who practice in the area will have 
to struggle for a while before the various 


OFF SHORE CORPORATE | SERVICES 


he shelf 
corporations, for corporate name approvals, or 
for further information, including product 
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stages can be defined to everyone’s satis- 
faction, but I think it can be done. 

If a contractor can bid on how much it 
will cost to build a 100-story skyscraper 
or how much it will cost to build a 
highway which goes from Jacksonville to 
Key West, a lawyer ought to be able to bid 
on a particular legal matter. I know that 
the contractor bids on specifications, and 
to the extent necessary, maybe clients 
ought to furnish some ‘‘specs’’ or work 
them out with the lawyer before the repre- 
sentation begins, or even as the representa- 
tion continues and more relevant circum- 
stances become known. 

If a contractor bids on a project with 
specs which calls for the removal of top 
soil from the foundation, and the contrac- 
tor hits rock, the contract provides that the 
owner pays to remove the rock. Similarly, 
lawyers should be able to anticipate most 
contingencies and then contract with the 
client regarding fees for each contingency. 

Will this concept of minimum fees 
always work? No. Every circumstance is 
different and no billing method fits all 
situations. Most clients, if approached in- 
telligently, will be open to at least 
discussing alternative methods of paying 
for legal services. Minimum fees are not 
new. Try hiring a babysitter for 30 minutes 
or a limousine driver for the same period. 
Each will tell you the same thing. “‘I have 
a four-hour minimum.” 

I also acknowledge that certain disci- 
plines lend themselves better than others 
to nonhourly billing. Value billing is gen- 
erally easier when the representation is not 
continuing. One shot deals are easier to 
value bill. 

Some services are more elastic than 
others. Patients do not tell Dr. Cooley that 
their local open heart surgeon charges 
$2,500 less. In other words, the demand 
for certain services does not immediately 
fall off if the price is raised. At some 
point, however, as the price continues to 
go up, the demand will begin to go down 
and will ultimately cease. The perception, 
for instance, is that anyone can handle a 
house closing. A lawyer could lose the 
deal for being only $50 or $100 more than 
a competitor. On the other hand, one 
looking to be defended for first degree 
murder will not be dissuaded by such a 
sum, although there will be a sum at which 
the accused would look elsewhere. 


Rowe Must Go 

Judges are in love with the hourly rate. 
One major reason is that it is the easiest, 
and some think the only, basis for the 


legal professional clientele with valuable 
administration, and support ina wide range of ee 
: OMC delivers reliable, accurate, CXPCAILIOUS, 
: and cost competitive corporate services. Our 
confidentiality and complete 
Established since 19550 


courts to award fees. Although this is an 
oversimplification, for purposes of this 
column, Rowe! adopts what is called the 
lodestar approach to setting fees. Essen- 
tially, fees will be determined by taking 
the number of hours reasonably expended 
multiplied by a reasonable hourly rate. 
There is a provision for reduction or 
enhancement of the lodestar, but, in prac- 
tice, courts applying the lodestar seldom 
enhance and often reduce. 

It should be apparent that I strongly 
disagree that hours should be the primary 
consideration, so I disagree with the basic 
premise of the lodestar. But, even if hours 
are relevant, what is a reasonable hourly 
rate? 

If hours are so relevant, then at least the 
rate should make economic sense. I think 
judges should periodically have a law 
office economics component to their re- 
quired continuing legal education. Some 
still think $75 a hour gets the overhead 
paid and leaves enough left over. Their 
salaries and benefits, meager as many 
think, could not be paid at twice the rate. 

These last comments really beg the 
question. Rowe and its lodestar concept 
need to be revisited. I intend no disrespect 
to tradespeople when I state that lawyers 
should not be paid portal to portal and by 
the hour. We should be paid fairly for the 
value of our services, for our judgment 
and for our wisdom. If we are to remain a 
profession, the lawyers and judges need 
to recognize what we are before we can 


expect the public to do, so I ask our judges 
to look again. Certainly, when it comes to 
pro bono and access issues, our courts 
have made it clear that we are special and 
that we have unique obligations. So, let 
our courts recognize that we are special 
when it comes to the manner in which 
reasonable compensation is determined. 
At least one jurist agrees. At a recent 
meeting of the Southern Conference of 
Bar Presidents, Chief Justice Richard 
Neely of West Virginia concluded his 
remarks as I will conclude, with the fol- 
lowing: 
I believe that the organized bar should take 
steps to circumscribe the practice of ‘“‘hourly 
billing’? and return the profession of law to a 
system where bills are geared primarily to 
“value of services.’ Plaintiffs’ lawyers must 
now base their own fees—often for people in 
penurious circumstances — on the reasonable ex- 
pectation that even the simplest, most open-and- 
shut case will not be settled until the defen- 
dant’s lawyers have built an enormous file to 
justify a substantial bill. Obviously, in large 
firms with hundreds of lawyers, some account- 
ing system to keep track of hours is necessary 
in order for the managers to determine the 
“cost of production” of legal services. But the 
number of hours worked should not be the 
cynosure of charges when such a practice leads 
to mindless paper generation from which clients 
suffer economically, courts suffer logistically, 
and lawyers suffer in terms of their personal 
self-esteem. 


Think about 


! Florida Patients Compensation Fund v. 
Rowe, 472 So.2d 1145 (Fla. 1985). 


Courtroom Cartoons by Judge steve Rushing 


“This is Frank. He is board certified in mechanics lien law.” 
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EXECUTIVE DIRECTIONS 


A Success Story: 


Florida Lawyers Mutual Insurance Company 


t has been five years since The 

Florida Bar surveyed its members 

on the subject of professional liabil- 

ity insurance. The results of that 
survey convinced then President Joe 
Reiter, President-elect Ray Ferrero, Jr., 
and the Board of Governors that they 
should move forward with the creation of 
a captive malpractice insurance company, 
and the idea of Florida Lawyers Mutual 
Insurance Company was born. 

What you told us in that survey was 
that members were tired of being subject 
to the vagaries of the insurance market, 
which seemed to offer an abundance of 
coverage at affordable prices one year, and 
no coverage or extremely high premiums 
a year later. Members said The Florida 
Bar should follow the example of other 
states and form a captive to bring stability 
to the marketplace, and backed up that call 


by John F. Harkness, Jr. 


for action by purchasing subscription agree- capital, but with a final push from the 


ments to capitalize FLMIC. 
It took more than a year to raise the 


FLMIC President Ray Ferrero, Jr., right, hands a check for $165,000 to Bar President James 


Board of Governors, FLMIC was formed, 
receiving authorization from the Depart- 


{ 


Fox Miller repaying the last of the money the Bar loaned and invested to start Florida Lawyers 
Mutual Insurance Company. Other FLMIC officials watching the January ceremony were, 
from the left, Dennis Larry, C. Lawrence Stagg, Ronald C. LaFace, James J. Kenny, Aubrey 


G. Smith, Anita Bock, and William E. Loucks. 
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ment of Insurance to begin writing policies 
January 1, 1989. I am pleased to report 
here that the company has lived up to the 
promises President Ferrero made during 
the capitalization period, and repaid The 
Florida Bar its full capitalization invest- 
ment, with interest, at the last Board of 
Governors meeting. 

Ray Ferrero has continued to oversee 
FLMIC operations since leaving Bar of- 
fice, serving as president and chairman of 
the company’s board. He reported to the 
Board of Governors in January that total 
premiums were up by more than SO per- 
cent during the FLMIC’s second year of 
operations, and the outlook for the com- 
pany remains good. 

In its first year, beginning January 1989, 
FLMIC took in almost $1.6 million in 
premiums. For 1990, that figure rose to 
$2.435 million, and renewals for this year 
already show FLMIC revenues up more 
than $300,000. FLMIC could reach the $3 
million or $4 mark by the end of this year, 
which shows the captive is on sound 
financial footing. FLMIC also reported a 
surplus of around $3.5 million at the end 
of 1990, more than the amount required 
by the Department of Insurance. 

Your insurance company’s loss ratio for 
calendar year 1989 was one-half of one 
percent, and the loss ratio for calendar 
year 1990 will be two percent. FLMIC 
figures showed at the end of 1990, the 
company was insuring 390 firms repre- 
senting 843 lawyers. At the end of 1989, 
the company was insuring slightly fewer 
than 800 lawyers. In more good news, the 
company now can write coverage for up 
to $5 million. 

Perhaps the best news, though, is the 
impact Florida Lawyers Mutual Insurance 
Company has had on the cost and avail- 
ability of coverage in the state. Our 
consultants tell us that FLMIC has had a 
very positive effect on the professional 
liability insurance market, and that is evi- 
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Oath of Admission 
To The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“T will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“T will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“T will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.” 


NDLY PAPER. 


Crane 100% cotton papers have been friendly to the environment _ 
for 189 years. Get the whole Crane cotton story with this lovely book 
__ Naturally, it’s printed on our 100% cotton business papers, 
___ with illustrations by Steven Alcorn. For the Crane Cotton 


Book, write on your firm’s letterhead to Mr. R.W. Kerans, 


Executive Directions 


Crane & Co, Inc., 30 South St., Dalton, MA 01226. And 


denced by the number of companies now 
writing this type of coverage. We simply 
have not seen a return to the up-and-down 
cycles which caused the legal profession 
so much worry in the mid-1970’s and 
again in the mid-1980’s. 

Other goals set by FLMIC during its 
formative stages also have been realized. 
The policies were to be nonassessable. 
They are. The company pledged to hire 
capable, professional management to di- 
rect-write coverage and avoid the expense 
of agents’ commissions. It has. FLMIC 
promised prior acts coverage, and that is 
being offered. Policies are non-assessable, 
as promised. 

And the motives of Florida Lawyers 
Mutual Insurance Company remain clear — 
to offer affordable insurance to our law- 
yers without worrying about profits. Our 
future now truly is in our own hands. 

If you have not explored the option of 
purchasing your professional liability cov- 
erage from FLMIC, I encourage you to 
do so. The company was formed at the 


urging of the membership, with capital 
contributions from the membership, and 
exists only to serve the membership. If 
you would like more information about 
the company, call Gene Young or Aubrey 
Smith at the Bar Center in Tallahassee, 
toll-free at (800) 633-6458.0) 


Good news. | managed to get you a 
jury of your clones. 
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the Injured 


Fly for 


A Summary of the Report and 
Recommendations of the Florida Supreme Court 
Racial and Ethnic Bias Study Commission 


by Frank Scruggs and Deborah Hardin Wagner 


n December 11, 1989, then-Chief Justice Ray- 

mond Ehrlich issued an order creating the Racial 

and Ethnic Bias Study Commission. His order 

recognized that Florida’s judicial system is 
‘*founded upon the fundamental principle of the fair and equal 
application of the rule of law for all,’ and charged the 
commission to assess these fundamental issues: 

1) Does race or ethnicity affect the dispensation of justice, 
either through explicit bias or unfairness implicit in the way the 
civil and criminal justice systems operate? 

2) What are the elements of a coherent, long-term strategy to 
eradicate the vestiges of any legally-prescribed discrimination? 

3) Are there practical measures which can be taken to 
alleviate any underrepresentation of disadvantaged minorities 
from positions of responsibility in the justice system, including 
as judges and court employees? 

4) What, if any, measure should be taken by the Supreme 
Court, law schools, the Board of Bar Examiners, the profession, 
and the legislature to accelerate the rate at which disadvantaged 
minorities enter the legal profession and ascend through its ranks 
in the public and private sectors? 


5) What, if any, changes should be made in the manner of 
selecting judges to increase the racial and ethnic diversity of the 
bench? 

The 27 members of the commission spent the last year 
listening to the people of Florida and conducting empirical 
studies in an effort to address the question of whether racial or 
ethnic considerations adversely affect the dispensation of justice 
to minority Floridians. On December 11, 1990 — the one-year 
anniversary of the commission’s creation — the commission 
formally presented its first report to the Supreme Court during a 
ceremonial session in the court’s chambers. 

The commission’s first report addresses several aspects of the 
justice system which, if operated unfairly, could adversely 
impair the basic liberties of disadvantaged minorities: the dearth 
of minorities who serve as judges, bailiffs, managers in policy 
organizations, and administrators in Florida’s courthouses; the 
treatment accorded minorities by law enforcement organizations; 
and the processing of delinquency cases of minority juvenile 
offenders. Other important issues will be addressed in future 
reports. 

Reprinted below are the remarks made by the chairman of the 
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commission, Frank Scruggs, in his open- 
ing address to the Supreme Court during 
the ceremony at which the court received 
the commission’s report. These remarks 
are followed by the findings and recom- 
mendations of the commission, as set forth 
in the Executive Summary of the report. 
A swallow had built her nest under the eaves 
of a Court of Justice. Before her young ones 
could fly, a serpent gliding out of his hole ate 
them all up. When the poor bird returned to her 
nest and found it empty, she began a pitiable 
wailing. A neighbor suggested, by way of 
comfort, that she was not the first bird who had 
lost her young. ‘‘True,’’ she replied, ‘but it is 
not only my little ones that I mourn but that I 
should have been wronged in that very place 
where the injured fly for justice.’ — Aesop, 
Fables 

In one of Aesop’s fables, a serpent 
devoured the young ones of a bird who 
had placed its nest under the eaves of a 
court of justice. The bird’s grieving was 
particularly pitiable because it felt 
“‘wronged in that very place where the 
injured fly for justice.’ 

The imagery of this fable is so powerful 
because Aesop tasted the bitterness of 
oppression in his own life. According to 
historian J.A. Rogers, Greek biographers 
described Aesop as having a flat nose and 
everted lips. The synonym for ‘‘Aesop’’ 


was ‘‘Ethiop’’. . . . He was a black slave 
whose African likeness was even depicted 
on a coin at Delphi in ancient Greece. 

It is fitting, therefore, that the commis- 
sion employs Aesop’s timeless imagery in 
the title and on the cover of its report. 
Aesop’s uninhibited commentary on Del- 
phi—the economy of which was depend- 
ent upon visitors—led image-conscious 
authorities there to accuse him of stealing 
a sacred cup, which had been planted in 
his bag. He was pronounced guilty of 
sacrilege and thrown off a cliff into the 
sea. 

Aesop’s fable of the bird whose young 
ones were devoured by a serpent remains, 
however, a vivid reminder that we as a 
state cannot permit the serpents of hatred, 
bigotry, and bias to lurk within our tem- 
ples of justice. 

The reasons why are basic—but they 
are too rarely reiterated. George Washing- 
ton said, ‘‘The due administration of Jus- 
tice is the firmest pillar of good govern- 
ment.’ The foundation of all govern- 
ment—including the pillars which hold 
aloft the eaves of the courthouse—is the 
consent of the governed. America remains 
blessed with liberty because it continues 
its quest to provide justice . . . for all. 


You can't get closer to the issues than this. 
At Lawyers Cooperative Publishing, we know our 


The practices that adversely affect the 
liberty interests of minorities affect all 
Floridians. So it is everyone’s concern to 
assure that the rights of minorities are 
protected. Nothing is more central to the 
existence and vitality of a democratic 
society than justice — meted out fairly and 
equally. When justice is provided to some 
groups and not others, the quality of 
democracy itself is diminished. As Justice 
Kogan said so eloquently in a recent 
(dissenting) opinion: 

The loss of liberty injures all. And when liberty 
finally has fallen, there will be nothing to 
protect us from a threat of a different kind— 
people who, as history teaches, sometimes 


abuse positions of authority in government and 
its agencies. 


Everyone who holds a license conferred 
by this court swears or affirms to ‘‘main- 
tain the respect due to Courts of Justice 
and judicial officers.’ In 1990, this must 
mean more than a pledge of individual 
deference. This oath ought to imply a 
responsibility to improve the system of 
justice so that it will engender still greater 
respect. The commission members ac- 
cepted the call to service because we seek 
further to increase the respect due to courts 
of justice, i.e., to improve the system, to 
reduce the extent to which it can be said 
that the dispensation of justice to minori- 
ties is impeded by racial or ethnic consid- 
erations. 

Who are the members of your commis- 
sion? They include seven judges, includ- 


analytical legal research system is not complete 
without one vital link — our field representatives. 
They know what's of the greatest value to your 
practice, given your needs and market. 

Right now, your local representative is ready to help 
you get the most from our integrated library for 
Florida practice — from Florida Supp to ALR, Florida 
Jur to Am Jur or Florida Pleading & Practice to 
Florida Code Guide. 

If you want to be in charge, talk to a representative who's in touch with your needs. 
Contact your local representative directly, or call 1-800-444-1047. 


Sam Cusumano 
(407) 365-5570 


ing the present chief justice of this court; L 
three sitting legislators, and two former ; 
legislators, including a former speaker of ; 
the house and former president of the ' 
senate; a former chancellor of the state ; 
university system; a public defender; a 
chief prosecutor; a former chair of the 
Board of Bar Examiners; six laypersons 
who have achieved distinction in business, 
academe or public service. 
How did the commission obtain the 
information which appears in the report 
and appendices? It held hearings in every 
region of the state, listened to an array of 
Floridians, retained leading researchers, 
and vigorously debated proposed findings 
and recommendations. 3 
For what did the commission look in its 
search of bias? We decided early that ours 
was not primarily a search for serpentine 
behavior by individuals. On the cover, bias 
is not depicted as a copperhead, cotton- 4 
mouth, coral snake or rattler. In this re- : 
gard, the search for bias, like the search 
for faith, involves, in the words of He- 
brews 11:1 a search for ‘‘evidence of 
things not seen.’ In a multi-cultural, secu- 


Art Frost 
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lar society, neither prejudice nor faith ever 
will be proved to the satisfaction of those 
who doubt. The omissions of decent peo- 
ple acting without regard for the present 
effects of past inequities can have the 
same destructive effect as the intentional 
acts of dastardly individuals. 

Very early in the process, we detected 
the skepticism of those who wondered 
aloud whether this report, like so many 
before it, would end up on a shelf, never 
to be widely discussed and never to be 
implemented. We were mindful, therefore, 
that the administrative order entered a year 
ago required that we report back not only 
to this court, but also to the branches of 
government based across the street in the 
Capitol building: to the executive and 
legislative branches. Hence, we also de- 
liver it to the executive branch, repre- 
sented by Attorney General Bob Butter- 
worth. Before the legislature convenes in 
March, key recommendations will be in 
the bill form, awaiting consideration. 

Hence, to those who ask, ‘‘Will this 
report merely collect dust on a shelf?’’ the 
answer is a resounding ‘‘no!’’ It is placed 
not on a shelf, but in the hands of state 
officials who have the responsibility and 
power under the law to etch its recommen- 
dations into the public policy of this state. 
By their presence before the court during 
presentation ceremonies, in front of citi- 
zens who have made long journeys to 
share this hopeful occasion, and in view 
of millions who will observe by television 
and listen on the radio — we know that 
they will keep it not on the shelf, but in the 
middle of their desks until its work is 
done. 


The Judicial System Work 
Force: Its Complexion, 
Demeanor and Dialect 

Findings 

Minorities are significantly underrepre- 
sented as judges in Florida in proportion 
to their numbers in the general population, 
comprising only 5.5 percent of the 723 
judges in the state. 

Minority females, at one percent of all 
judges, are particularly scarce on Florida’s 
bench. 

Minorities are virtually absent from the 
higher courts, serving primarily (92.5 per- 
cent) on the trial and limited jurisdiction 
courts. Four of the five district courts have 
no minority judges at all. 

The judicial appointive system, as cur- 
tently structured and implemented, has 
failed to achieve racial and ethnic diver- 
sity, in large measure because minorities 


are not included in the selection process 
and are underrepresented in the pool from 
which judges. are drawn. Only 5.6 percent 
and 3.6 percent of the membership of the 
judicial nominating commissions are, re- 
spectively, African-American and His- 
panic. Almost half of the commissions 
have no minority members at all. 

While over 63 percent of the member- 
ship of the judicial nominating commis- 
sions are attorneys, not a single African- 
American attorney serves as a member of 
any of the 22 judicial nominating commis- 
sions responding to the commission’s sur- 
vey. African-Americans hold only lay 
appointments. 

Judicial nominating commissions with 
no minority members are less successful 
in obtaining minority applicants for judi- 
cial vacancies than commissions which 
include minority members. 

The election process (for trial court 
judges) has not yielded significant repre- 
sentation of minorities in the judiciary in 
Florida. 

As is the case with judges, minorities 
are underrepresented in the work force of 
Florida’s state court system, constituting 
only nine percent of all state court employ- 
ees. This is particularly true as it relates 


to positions of greater responsibility and 
authority. 

No African-American attorneys are em- 
ployed in attorney positions by the Su- 
preme Court. 

No African-American attorneys or non- 
attorney professionals are employed by 
any district court of appeal. 

African-Americans, Hispanics, and Na- 
tive Americans continue to be poorly 
represented generally in the work force of 
the circuit and county courts, as officials 
and administrators in the clerk of the 
circuit courts’ offices, some state attor- 
neys’ offices, and certain court-related 
executive agencies. 
¢ Recommendations 

1. The Florida Legislature should man- 
date representative minority attorney and 
citizen membership on each judicial nomi- 
nating commission in Florida. 

2. The Florida Supreme Court should 
instruct each judicial nominating commis- 
sion to provide explicitly, by rule, that 
racial and ethnic diversity of Florida’s 
bench is a desirable objective and, as such, 
an element which shall be considered by 
all judicial nominating commissions when 
making recommendations on appoint- 
ments to the bench. 


benefits. 
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3. Each judicial nominating commis- 
sion should, by rule, establish a model 
plan for recruiting qualified minority can- 
didates for judicial appointment, updating 
the plan as appropriate to account for 
experience gained in the recruitment proc- 
ess. Particular attention should be paid to 
the recruitment of minority females for 
judicial appointment. Judicial nominating 
commissions should be required to pro- 
vide to the governor a statement certifying 
compliance with the commission’s minor- 
ity recruitment plan when submitting rec- 
ommendations for judicial appointments. 
In addition, the Florida Supreme Court 
should require the Judicial Nominating 
Procedures Committee of The Florida Bar 
and each judicial nominating commission 
to submit an annual report detailing each 
commission’s record of increasing the num- 
ber of minorities recommended for 
appointment to Florida’s bench. 

4. The governor should establish, as a 
top priority, the increase of minorities 
among his appointments to Florida’s 
bench. 

5. The Florida Bar, through the deci- 
sions of its Board of Governors and the 
efforts of its Judicial Nominating Proce- 
dures Committee, should expressly estab- 
lish, as a top priority, the increase of 
minority representation among the Bar’s 
appointees to the judicial nominating com- 
missions. 

6. The Florida Legislature should, in 
connection with its preparation for the 
upcoming session on reapportionment, 
fund and conduct computer-assisted analy- 
ses of the feasibility of devising judicial 
election subdistricts which would tend to 
increase minority representation while 
avoiding fragmentation and parochialism. 
Once concrete examples of the configura- 
tion of subdistricts are devised, the state 
will be in a better position to determine 
whether a change to single-member dis- 
tricts or subdistricts should be imple- 
mented through an amendment to the state 
constitution. 

7. The Florida Supreme Court should 
adopt, by rule, an affirmative action plan 
for the Florida state court system, to be 
binding upon and administered by all 
components of the state court system. 
Under the authority provided by FS. 
§25.382, the chief justice of the Florida 
Supreme Court should ensure system-wide 
compliance with the affirmative action 
plan. 

8. The Florida Supreme Court should 
establish an office of equal employment 
opportunity and appoint a director experi- 


A frican- 
Americans, 
Hispanics, and 
Native Americans 
continue to be 
poorly represented 
generally in the 
work force of 
the circuit and 
county courts 


enced in personnel matters and in imple- 
menting affirmative actions programs. The 
director should be responsible for monitor- 
ing the implementation of an affirmative 
action plan that includes the recruitment 
of all court personnel, including judicial 
law clerks. The office should be provided 
with sufficient funding and support staff 
to carry out its assigned duties. 

9. All chief judges, managers, and 
personnel officers within the state court 
system should receive training regarding 
the court’s affirmative action plan. In 
addition, the Florida Supreme Court and 
each court and office within the state court 
system should develop specialized pro- 
grams for managers to include incentive 
and awards programs for those who de- 
velop and implement successful, creative, 
and innovative minority hiring, promotion, 
and training programs pursuant to the 
affirmative action plan. 

10. The chief justice of the Florida 
Supreme Court should promulgate, by 
order, a grievance procedure for the Flor- 
ida state court system, to be utilized by 
any employee of the state court system 
who believes he or she has been the 
subject of an employment decision im- 
properly influenced by race or ethnicity. 

11. The legislature should mandate that 
each clerk of the court develop and imple- 
ment an affirmative action plan, which 
shall establish annual goals for ensuring 
full utilization of minorities in the work 
force of county-level court-related employ- 
ees. These plans should be submitted to 
and approved by the director of the office 
of equal employment opportunity of the 
state court system. The approval should 
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be certified to the appropriations commit- 
tees of both houses of the legislature and 
to the executive branch officials who can 
ensure that state revenues normally trans- 
ferred to counties may be withheld for 
nonapproval of or noncompliance with the 
locally-adopted affirmative action plans. 

12. The governor, as well as the cabi- 
net, should, by executive order or resolu- 
tion, immediately require the executive 
agencies under their direction and having 
responsibilities relating to the judicial sys- 
tem to report on compliance with the 
provisions of the agency’s affirmative ac- 
tion plan developed pursuant to FS. 
§110.112. Furthermore, the governor 
should request from the Justice Adminis- 
trative Commission a report on the com- 
pliance by state attorneys and _ public 
defenders with their affirmative action 
plans developed pursuant to F.S. 
§110.112. 


Law Enforcement 
Interaction with Minorities 
e Findings 

Extensive evidence suggests that mi- 
norities are too often subjected to the 
threat of abuse and brutality by law en- 
forcement organizations. Survey responses 
suggest that African-Americans and His- 
panic individuals are stopped and detained 
more frequently than a nonminority would 
be under similar circumstances and are 
treated with less respect and more unnec- 
essary force than are their white counter- 
parts. 

Relationships between police officers 
and minorities are adversely affected by 
cultural differences and misunderstand- 
ings. 
African-Americans and Hispanics are 
underrepresented in Florida’s police agen- 
cies, representing, respectively, only 8.7 
percent and 5.6 percent of all law enforce- 
ment officers. Minorities appear to be 
losing ground in their representation in 
police agencies. 

Minority police officers tend to receive 
fewer promotions than similarly situated 
whites and are disproportionately under- 
represented in the management and super- 
visory ranks of police organizations in 
Florida. 

Current training is not sufficient to 
demonstrate the state’s commitment to 
ensuring appropriate and culturally sensi- 
tive law enforcement action toward racial 
and ethnic minorities. 
¢ Recommendations 

1. Law enforcement organizations 
should adopt plans to recruit, hire, retain, 


and promote minorities. 

2. The Florida Department of Law En- 
forcement and local law enforcement or- 
ganizations should develop a minority 
career development program. 

3. The legislature should create and 
fund a new division within the attorney 
general’s office to be called the civil rights 
division. This division would be charged 
with the authority and responsibility to 
bring injunctive and compensatory suits 
against individuals and agencies, including 
law enforcement agencies, which engage 
in harassment or other inappropriate con- 
duct on the basis of race or ethnicity. 

4. The legislature should mandate that 
each law enforcement agency adopt a 
policy which regulates the use of force and 
domination on stops, recognizes that ex- 
cessive force is an impediment to stable 
and effective law enforcement, and pro- 
vides disciplinary action for violations of 
the policy. 

5. The legislature should review the 
present structure of managing and funding 
the 40 centers which presently provide 
training to law enforcement officers 
throughout the state and determine 
whether program offerings can be im- 
proved through closer collaboration 
among the centers. 

6. The legislature should, by statute, 
expand the responsibilities of the recently- 
created Criminal Justice Executive Insti- 
tute to include the design and implementa- 
tion of research projects which will com- 


bine the talents of community colleges and 


universities toward the end of improving 
law enforcement efforts with regard to the 
minority community. 

7. The legislature should amend F.S. 
Ch. 943, to mandate the following im- 
provements to law enforcement training 
in Florida: Cultural representation among 
police instructors; development of a ‘‘train 
the trainer’’ curriculum for Florida’s law 
enforcement instructors and certification 
of all instructors by attending ‘‘train the 
trainer’’ classes, especially on racial and 
ethnic bias-related topics; specialized train- 
ing for internal affairs officers in the area 
of ensuring equality and fairness in the 
investigation of internal affairs com- 
plaints; an increase in the number of hours 
designated for training on ethnic and cul- 
tural groups; integration of concepts relat- 
ing to racial and ethnic bias into other 
courses in the criminal justice standards 
and training curriculum; reclassification 
of racial and ethnic relations topics as 
‘‘proficiency’’ areas, subject to serious 
standardized testing; instruction in cross- 


cultural awareness and communications 
for field training officers; the development 
of standardized, uniform, specific, and 
culturally sensitive lesson plans and in- 
structors’ guides in high risk/critical task 
areas identified as important because of 
their effect upon the minority community, 
as well as the monitoring and inspection 
of the classes covering these areas; the 
updating of videotapes and other materials 
used in race and ethnicity-related training; 
the initiation of community interaction 
sessions at each training center through 
interaction components in the training 
classes; and for chief executives, including 
sheriffs and police chiefs, training in areas 
relating to racial, ethnic and cultural aware- 
ness. 


Juvenile Justice: The 
Need for Further Reform 
¢ Findings 

Minority juveniles are being treated 
more harshly than nonminority juveniles 
at almost all stages of the juvenile justice 
system, including arrest, referral for for- 
mal processing, transfer to the adult 
criminal justice system, secure detention 
prior to adjudication, and adjudication and 
commitment to traditional state-run 
facilities. 


Opportunities for informal processing 
and diversion are not equally accessible to 
minority juveniles. The deeper the penetra- 
tion of the juvenile justice system toward 
‘‘deep-end’’ commitment, the greater the 
overrepresentation of minority juveniles. 

The differential treatment of minority 
juveniles results, at least in part, from 
racial and ethnic bias on the part of enough 
individual police officers, intake workers, 
prosecutors, and judges, to make the sys- 
tem operate as if it intended to discrimi- 
nate against minorities. It results as well 
from bias in institutional policies, struc- 
tures, and practices. 

Initiatives to eliminate disparities based 
on race and ethnicity must extend beyond 
the immediate crisis of harsh treatment of 
people who are in trouble today, to empha- 
size those more recently born who will be 
in even greater trouble tomorrow. Long- 
term strategies should involve improve- 
ments in education, income levels, em- 
ployment training, economic development, 
health care, and the host of related consid- 
erations needed to elevate the status of 
minorities to true equality in society. 
Recommendations 

1. The legislature should amend F.S. 
Ch. 39.023 to mandate minority represen- 
tation among the membership of the seven- 
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member Commission on Juvenile Justice. 

2. Police practices, including field ad- 
justments, relating to law enforcement 
interaction with juveniles should be re- 
corded for supervisory review and moni- 
toring to determine whether and how race 
or ethnicity has entered into arrest and 
disposition decisions by Florida’s law en- 
forcement personnel. 

3. The state should mandate the estab- 
lishment of procedures, in each of the 
agencies comprising the juvenile justice 
system, to encourage and provide means 
for reporting, investigating, and respond- 
ing to professionals whose decisions ap- 
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pear to have been influenced by racial or 
ethnic bias. 

4. Policies and practices of the Depart- 
ment of Health and Rehabilitative Services 
should be altered so that youths referred 
to intake are not rendered ineligible for 
diversion programs if their parents or 
guardians (a) cannot be contacted, (b) are 
contacted but are unable to be present for 
an intake interview, or (c) exhibit attitudes 
and styles of behavior that are perceived 
as uncooperative or unfamiliar to intake 
staff. 

5. To determine the necessity of 1) 
detention versus prehearing release, and 
2) secure detention versus home detention, 
DHRS should promulgate criteria which 
are sensitive to racial, cultural, and ethnic 
differences in family structure and styles 
of childrearing and supervision. 

6. In situations where persons with eco- 
nomic resources (e.g., income or insurance 
benefits) commonly arrange for private 
care outside of the juvenile justice sys- 
tem —i.e., for first offenders, and for those 
who engage in minor forms of misbehav- 
ior—treatment services of equal quality 
should be made available outside of the 


juvenile justice system to serve the poor, 
especially poor minority youths. 

7. The legislature should amend FS. 
Ch. 39.024(2) to mandate minority repre- 
sentation among the membership of the 
17-member Juvenile Justice Standards and 
Training Council. 

8. The Florida Legislature should man- 
date the development of a thorough race, 
ethnic, and cultural diversity curriculum 
which personnel at every level in Florida’s 
juvenile justice system should be required 
to complete through continuing education 
credits. The curriculum should emphasize 
facts and myths about racial and ethnic 
minorities and the effect of bias in justice 
processing. 

9. The state, through all appropriate 
agencies including, but not limited to, the 
Department of Health and Rehabilitative 
Services, the Department of Education, the 
State court system, state attorneys, and 
public defenders, should actively support, 
through financial and other means, the 
establishment and extension of local com- 
munity programs and efforts aimed specifi- 
cally at addressing the needs of Florida’s 
minority juveniles. 
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Homestead 
Made Easy 


Part I: 


Understanding the Basics 


hat the bar of this state 
needs, in addition to a 
good nickel cup of cof- 
fee and a better public 
image, is at least one more homestead 
article. There are those who have argued 
that, in the absence of a residency require- 
ment for Bar admission, the only thing 
that keeps some of the out-of-state lawyers 
who are also admitted to The Florida Bar 
from doing estate planning for and probat- 
ing estates of Florida residents is their lack 
of understanding of homestead. However, 
very few in-state lawyers have such under- 
standing, and it hasn’t slowed us down yet. 
This anthology deals with the home- 
Stead cryptogram in two parts. Part I 
discusses the ‘‘basics’’ of ‘‘homestead’’ 
as a legal concept. It is limited for this 
discussion to real property homestead. I 
will discuss the effect homestead has on 
the title to real estate as it passes through 
the process of probate administration and 
the interrelationship of creditors’ claims, 
homestead, and probate administration. 
Next month’s sequel, Part II of the 
anthology, ‘‘Homestead in the Real 
World,’ is a model ‘‘client opinion let- 
ter’? on the topic, ‘‘When is homestead 
subject to probate?’’ It advises your (cor- 
porate) personal representative client how 
to deal with the decedent’s homestead 
under several common fact patterns. 
You must begin reading this article by 
retrieving your copy of Art. X, §4 of the 
Constitution of the State of Florida and 


by Rohan Kelley 


placing it alongside you now. [If you don’t 
know where to find it, look in vol. 5 of the 
Florida Statutes 1989, p. A-25 or vol. 26A 
FSA, pocket part, p. 90.] Sure I could 
reprint it here for you but too many trees 
already made the ultimate sacrifice for this 
article and you ought to know where to 
find a copy anyway. Go ahead and get it, 
Pll wait. ... 

One other comment before jumping in. 
If you’re just casually reading your FBJ 
and skimming the articles, skip this one. 
Unless you can devote some quiet time to 
concentrate on this article, stop here. You 
won’t get anything out of it. Shut off the 
phone or retire to the thinker’s room where 
you won’t be disturbed. 

The earliest literary commentary on 
homestead comes from Genesis. ‘‘In the 
beginning . . . the earth was without form, 
and void; and darkness was upon the face 
of the deep.”’ 1:1-1:2. Somewhat later, 
Pope added his detached observation: 


Lo! thy dread empire, Chaos! is restor’d; Light 
dies before thy uncreating word: Thy hand great 
Anarch! lets the curtain fall, And universal 
darkness buries all. 

The Duncaid Book iv, 1. 653 


The time has now come for homestead 
to arise from the mist and darkness of 
Chaos to the light shed by understanding, 
as longed for by the bard. 


Nay had I the power, I should Pour the sweet 
milk of concord into hell, Uproar the universal 
peace, confound All unity on earth. 

Macbeth, Act iv, scene 3 


Now, if you’re still with me, get ready 


with the sweet milk of concord, we’re 
headed for hell. 

The purpose of this article, beyond 
creating Order out of Chaos, is to give 
guidance to lawyers and judges (including 
appellate judges) who are searching for 
some logical and practical rules to apply 
to real-world problems. All that has been 
written about homestead (including many 
appellate opinions) is chilling testimony 
to the need for such Order. 

Section 4(a) of Art. X of the Florida 
Constitution defines the physical limits of 
homestead real property and also describes 
its exemption from forced sale. [Refer to 
your copy.] It is that exemption that either 
“*trickles’’ down to the successor in title 
or evaporates. Section 4(b) provides that 
the exemption ‘‘shall inure to the surviv- 
ing spouse or heirs of the owner.’’ Section 
4(c) provides the limitation on devise. 

It is the latter two subsections, (b) [the 
derived exemption] and (c) [limitation on 
devise] which impact the probate process. 
[Reread them now.] 

Dealing with homestead in an estate 
context is best handled by descending 
through the hierarchy of a decision matrix, 
in this article known as Kelley’s Para- 
digm. (See page 23.) 

The apogee level (level 1) is the deter- 
mination whether the real property was the 
homestead of the decedent. 

Real property owned by a decedent may 
be his or her homestead property (with its 
inherent exemption from forced sale and 
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limitations on devise). For real property 
to achieve (or be burdened with) home- 
stead status, it must meet all of the 
following requisites as of the time of the 
decedent’s death: 

1) The real property was owned by the 
decedent (a natural person). 

2) The decedent was a Florida resident. 

3) The property was the residence of the 
decedent or his family. 

4) The property meets the size and 
contiguity requirements of the constitu- 
tion. 

These four conditions define the dece- 
dent’s exemption from forced sale. If the 
real property would have been exempt 
during the decedent’s lifetime from forced 
sale by his creditors under Art. X, §4(a), 
it was the decedent’s homestead. If it was 
not the decedent’s homestead, the matrix 
terminates and further homestead consid- 
eration in the estate context may be 
disregarded. 

However, if it was the decedent’s home- 
stead, the two ‘‘real world’’ questions 
arise: 

A) May the decedent’s homestead be 
devised under Art. X, §4(c), and if so to 
whom?; and 

B) Does the exemption from forced sale 
inure to anyone under Art. X, §4(b); or, 
stated inversely, is the property subject to 
the claims of creditors? 

Once answers to the descending hierar- 
chical level questions are firmly in mind, 
implications regarding probate and descent 
of title to (the decedent’s) homestead real 
property become clear(er) and susceptible 
to mere mortal understanding. 

In such an analysis, you must begin 
with a clear understanding that property’s 
homestead character dies with the dece- 
dent. At the instant following death, the 
property is no longer ‘‘homestead’’ prop- 
erty. It is not the ‘‘estate’s homestead’’ for 
many reasons, not the least of which is 
that the estate is not a natural person. 
(Neither, of course, is the estate the 
owner.) 

‘All homestead property loses forever 
its character as such when the [owner] 
dies... .’ Wilson v. Florida National 
Bank & Trust Co. at Miami, 64 So.2d 
309, 313 (Fla. 1953). This concept was 
most recently recognized by the Second 
District in Smith v. Unkefer, 515 So.2d 
757 (Fla. 2d DCA 1987). ‘“We conclude 
that the homestead status to which section 
733.817(1)(d) refers is that of property 
while in the possession of the decedent 
. . . .[T]he statute refers to. . .the home- 
stead of the decedent.’’ (At page 757.) 


“All homestead 
property loses 
forever its 
character as such 
when the [owner] 


— Wilson decision 


Since the real property is no longer 
‘*homestead’’ (that status having termi- 
nated with the decedent) and without 
more, has no continuing exemption from 
claims of the decedent’s creditors, §4(b) 
is provided to allow the exemption as it 
previously existed (when the property was 
homestead) to inure. Although the prop- 
erty is no longer ‘‘homestead,’’ the 
exemption from forced sale ‘‘bonds’’ to 
the title and transfers to the heir or devi- 
see, if the constitutional conditions are 
met. In the terminology of §4(b), the 
decedent’s exemption inures ‘‘to the sur- 
viving spouse or heirs.’ The property is 
no longer homestead, but since the exemp- 
tion inures, the decedent’s (the estate’s) 
creditors cannot reach it, as long as those 
taking the property (or an interest in it) are 
members of the protected class. 

Comparison of ‘‘homestead’’ to another 
legal status, ‘‘marriage,’ is useful to con- 
ceptual understanding. It is a status 
voluntarily created during lifetime by meet- 
ing certain conditions. It gives to the 
spouse/homesteader certain lifetime rights. 
It ends at the instant of death, however, 
certain rights accrue at death from the 
ended marriage/homestead in favor of the 
surviving spouse/heirs. The surviving 
spouse may subsequently marry/become a 
homesteader but that marriage/homestead 
has nothing to do with the prior marriage/ 
homestead. It is totally independent. Also, 
it has nothing to do with the survivor’s 
rights which accrued/inured from the prior 
marriage/homestead (such as elective 
share, family allowance, right to prefer- 
ence as personal representative/exemption 
from forced sale by decedent’s creditors). 
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Following the death, we are no longer 
concerned with the ended marriage/ 
homestead, but only with the rights which 
flow from it. 

If we get rid of the ‘‘excess baggage’’ 
of the traditional question, ‘‘What happens 
to the homestead?’’ it makes this problem 
area easier to understand. Nothing happens 
to the homestead except that it no longer 
exists. The questions are actually: ‘‘What 
happens to the exemption from forced 
sale?’’ and ‘‘Can the real property that 
previously constituted the decedent’s home- 
stead be devised, and if so to whom?’’ The 
paradigm branches. 

As we know, title to real property 
typically passes at the instant of death. 
F.S. §732.514. Jones v. Federal Farm 
Mortg. Corporation, 132 Fla. 807, 182 So. 
226 (Fla. 1938). The property may become 
the ‘‘homestead’’ of the person to whom 
title passes, but it is not then the dece- 
dent’s homestead. Wilson v. Florida 
National Bank & Trust Co. at Miami, 64 
So.2d 309 (Fla. 1953), and Smith v. 
Unkefer, 515 So.2d 757 (Fla. 2d DCA 
1987). For example, if it is assumed that 
the decedent was survived by a spouse and 
no lineal descendants, the spouse becomes 
the fee simple title owner either by devise 
under the will (F.S. §732.4015) or if not 
devised, under §732.102(1) as the sole 
intestate heir (see Kelley’s Paradigm, level 
3). If the widow, in this instance, is a 
resident of Florida and resides on the 
property, it then becomes her homestead, 
and exempt from her creditors. It is also 
exempt from the decedent’s creditors, be- 
cause the exemption he had, inured to her. 

Now, with a firm understanding of the 
basic concept that the ‘‘homestead’’ status 
ends with death and the concept of the 
exemption from forced sale passing on 
(under some circumstances) with the title, 
it is then possible to focus on the two 
important questions relating to the prop- 
erty and its title. 

Restated, the two application questions 
relating to homestead and the probate 
process are: Whether the real property that 
used to be homestead during the dece- 
dent’s lifetime is subject to devise, and 
whether the exemption from forced sale 
(by the decedent’s creditors) of this real 
estate continues. If the answer to the first 
question is ‘‘no,’ the answer to the second 
question is always ‘‘yes.’’ 

Once the (decedent’s) homestead real 
property either descends by intestacy or is 
devised, it may then become the ‘‘home- 
stead’’ of that heir or beneficiary and may 
become exempt from forced sale under 
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process of court by virtue of a judgment 
against the receiving heir or beneficiary. 
This is the heir’s or beneficiary’s home- 
stead (exemption from forced sale and 
limitation on devise), not the decedent’s. 
This new homestead is not relevant to the 
present probate proceeding. 

The following example may clarify the 
distinction. Assume the decedent had a 
judgment held by creditor A pending 
against her at the time of her death. Also 
assume the decedent owned real property 
which was her homestead, but was not 
devised, and she was survived by a hus- 
band but not by lineal descendants. The 
husband also has a different judgment held 
by creditor B against him. The decedent’s 
homestead real property in this instance 
descends in fee simple to her surviving 
spouse. The decedent’s creditor (A) may 
not reach the property and require forced 
sale under court process because Art. X, 
§4(b) provides that the decedent’s exemp- 
tion (from forced sale by her judgment 
creditor, (A)) inures to the surviving 
spouse. The status of the property as the 
decedent’s homestead has terminated, but 
the exemption from forced sale by the 
decedent’s creditors has inured to the 
surviving spouse. The decedent’s creditor 
(A) has no recourse against the property 
but must file as a general creditor in the 
estate. If we assume that the surviving 
spouse meets all of the constitutional re- 
quirements for homestead, the preperty he 
has inherited from his deceased spouse 
now becomes his personal homestead, and 
his separate judgment creditor (B) may not 
require forced sale of the property to 
satisfy his debt. The decedent’s homestead 
Status does not protect this property 
against her husband’s creditor (B), only 
against her creditor (A). If the surviving 
husband is not a resident of Florida or 
does not reside on the property, his credi- 
tor (B) may levy on the property and 
require its sale even though A may not. 
The surviving spouse’s judgment creditor 
and homestead status has no relevancy to 
the decedent’s probate proceeding or the 
decedent’s judgment creditor (A). 

Another example may help. Lee, who 
was not survived by a spouse or minor 
child, devised his homestead real property 
to his ‘‘good friend, Bessie.’ Lee’s estate 
had sufficient assets to satisfy his credi- 
tors, but, Bessie had a judgment against 
her. Bessie, who was a resident of Florida, 
and who had resided with Lee on the 
property, continued to reside on the prop- 
erty. Bessie’s judgment creditor may not 
levy on the property, not because it was 
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Lee’s homestead but because it has be- 
come Bessie’s. However, if Lee’s estate 
was not solvent, Bessie would have to pay 
off the creditors of that estate in order to 
keep the property, but she would not have 
to pay off her judgment creditor. Lee’s 
exemption did not inure to Bessie because 
she was not a member of the class of 
persons defined by the constitution to 
which the exemption inures, but the prop- 
erty became Bessie’s homestead, which 
raised the exemption shield regarding her 
own creditors. See State, Department of 
Health and Rehabilitative Services v. Tram- 
mell, 508 So.2d 422 (Fla. 1st DCA 1987). 

Focusing instead on the homestead 
status as the decedent had it and how the 
property may thereafter be subject to the 
claims of creditors or may be devised is 
the concern of the probate lawyer and the 
subject of the remainder of this article. 

The decedent’s homestead real property 
on which the exemption has inured must 
be indicated as such on the estate inven- 
tory. FPR 5.340(a). The requirement that 
this real property be specially identified 
on the inventory is imposed to allow 
property which may be exempt from credi- 
tors’ claims, or which may be subject to 
restrictions on devise, to be readily identi- 
fied by those who may be interested in 
either of those matters. 

(The decedent’s) homestead status is 
not required to be determined by the court. 
Reed v. Fain, 145 So.2d 858 (Fla. 1962). 
However, a determination of (the dece- 
dent’s) homestead status (and whether the 
property is subject to the claims of credi- 
tors or a limitation on devise) is 
recommended and should be made as soon 
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as possible after commencement of the 
probate proceeding. This will produce an 
answer to the two questions raised above: 
can the property be devised (and if so to 
whom) and is it exempt from the claims 
of creditors? A judicial determination pro- 
vides notice to third parties who may 
acquire (or wish to acquire) an interest in 
the property and determines rights of credi- 
tors relating to the property. It also 
manifests the chain of title for record title 
purposes. An order determining the prop- 
erty to be (the decedent’s) homestead 
relieves the personal representative (PR 
hereafter) of any duties regarding the prop- 
erty if it is exempt from creditors’ claims 
and not subject to devise. Since the inven- 
tory is confidential, there is nothing in the 
public record except the order to manifest 
a determination of the property’s exempt 
status and the manner in which the title 
passed. 

If read literally, the admonition in F.S. 
§§733.607 and 733.608 against dealing 
with ‘‘homestead’’ would leave the credi- 
tor with no clear answer as to how to 
enforce his claim against nonexempt 
‘‘homestead.’’ The statutory references in 
the Florida Probate Code (e.g., F.S. 
§§733.607, 733.608) to ‘‘homestead’’ are 
properly read as ‘‘[the decedent’s] home- 
stead [to which the constitutional 
exemption of section 4(b) applies]”’ And 
the sentence in F.S. §733.817(1)(d) (al- 
though clear in its reference to ‘‘exempt 
homesteads’’) also must be read with 
interpretation as ‘‘Real property home- 
steads [of decedents] that are exempt from 
execution by law shall be exempt from 
apportionment of taxes.’ This is properly 
interpreted to mean that the PR is entitled 
to possession of decedent’s homestead on 
which the exemption does not inure and 
that same homestead is not exempted by 
the statute from contribution for estate 
taxes. Part II of this article (next month) 
discusses the question of when the dece- 
dent’s homestead may be a probate asset. 

Kelley’s Paradigm also supplies the 
answer to the question, ‘‘May the dece- 
dent’s homestead be devised, and if so, to 
whom?’’ 

Nothing less than the fee simple of the 
owner’s interest in the homestead may be 
devised to the surviving spouse. In re 
Estate of Finch, 401 So.2d 1308 (Fla. 
1981). However, the owner’s interest in 
the homestead need not be 100 percent of 
the fee simple; for example, an undivided 
interest as tenant in common would qual- 
ify if the other conditions were met. 

If the decedent is survived: 
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* by a spouse and minor child, 
(Kelley’s Paradigm, level 2); or 

© by a spouse and adult lineal descen- 
dant(s) (and the property is not devised to 
the spouse) (Kelley’s Paradigm, level 3); 
the spouse takes a life estate in the prop- 
erty, with a vested remainder in the lineal 
descendants in being at the time of the 
decedent’s death. 

If the decedent is survived: 

* by a spouse and no lineal descendant 
(Kelley’s Paradigm, level 3), 
the real property may be devised only to 
the spouse, and if not so devised, descends 
to the spouse in fee simple. 

If the decedent is survived: 

* by lineal descendant(s), at least one 
of whom is a minor (but not by a spouse) 
(Kelley’s Paradigm, level 2), 
the homestead may not be devised (even 
in trust for the lineal descendants or the 
minor) and descends to the lineal descen- 
dant(s) in being at the time of decedent’s 
death, including the minor, in fee simple. 

If the decedent is survived: 

© by neither a spouse nor minor child, 
the homestead may be freely devised, 
without limitation, in fee or lesser inter- 
ests, even to the exclusion of the lineal 
descendants. 

If the property may not be devised, it 
cannot be devised in a trust for the benefit 
of a person who would otherwise receive 
the title to the property by operation of 
law. For example, if the decedent is sur- 
vived only by a spouse (and the property 
may be devised, but only to the spouse), 
it may not be devised to a credit shelter 
trust, QTIP trust, or even a general power 
marital trust for the spouse. 

The next question which arises is the 
effect of a valid nuptial agreement on 
homestead rights or interests. Three dis- 
tricts have ruled on this issue, the Second, 
Third and Fifth, and their rulings are in 
accord that the existence of such agree- 
ment is the ‘‘functional equivalent’ of the 
nonowner spouse having predeceased the 
owner, thus permitting the homestead to 
be freely devised, if there is no minor 
child. Hartwell v. Blasingame, 564 So.2d 
543 (Fla. 2d DCA 1990); City National 
Bank of Florida v. Tescher, 557 So.2d 615 
(Fla. 3d DCA 1990); Estate of Wadsworth, 
564 So.2d 634 (Fla. Sth DCA 1990). 

Homestead real property owned as ten- 
ants by the entirety will continue to 
qualify as exempt from forced sale by the 
decedent’s creditors. The decedent’s ex- 
emption does not inure to the surviving 
spouse under Art. X, §4(b) of the Florida 
Constitution; however, the property is ex- 
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empt because the decedent’s interest in it 
simply terminated at death. Bendl v. 
Bendl, 246 So.2d 574 (Fla. 3d DCA 
1971). The spouse’s exemption, which 
was hers to begin with, continues. The 
property does not have the limitation on 
devise provided by statute, but becomes 
the sole property of the surviving spouse 
by operation of law even if there is a 
minor child. F.S. §732.401(2). 

The size limitation on homestead prop- 
erty is determined by whether the property 
was originally within a municipality at the 
time the homestead status attached. Art. 
X, §4(a) of the Florida Constitution pro- 
vides that a maximum of 160 acres of 
contiguous land and improvements on it 
may be set aside as homestead, even if it 
has been subsequently included in a mu- 
nicipality without the owner’s consent 
after the homestead status attached. Other- 
wise, a maximum of one-half acre of 
contiguous land limited to the residence 
of the owner or his family may be set aside 
as homestead, if it is located within a 
municipality. 

Since one of the requirements for home- 
stead status is Florida residency, home- 
stead status is not relevant in a Florida 
ancillary administration. However, if the 
decedent was a resident of Florida and the 
property was homestead, and if the exemp- 
tion inures, it may inure to one who is not 
a resident of Florida, as long as that person 
is the decedent’s ‘‘spouse or heir.’ 

Effective January 8, 1985, by amend- 
ment of Art. X, §4, of the Florida 
Constitution, the owner of the property is 
no longer required to be the ‘‘head of a 
household.’ The owner is now only re- 
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quired to be a ‘‘natural person.’ The 
concept of abandonment is no longer ap- 
plicable. Jn re Estate of Scholtz, 543 So.2d 
219 (Fla. 1989). After January 8, 1985, it 
is irrelevant that the spouse may not have 
been residing with the owner at the time 
of the owner’s death. 

As of this writing, one district court of 
appeal has held that a devise to a testate 
‘“beneficiary’’ does not carry with it the 
same continuing exemption as descent to 
““the surviving spouse or the heirs’’ under 
Art. X, §4(b). In re Estate of Hill, 552 
So.2d 1133 (Fla. 3d DCA 1989), dis- 
missed, 564 So.2d 487. Such a devise, the 
case holds, even to one who is also an 
“‘heir’’ would destroy the exemption. The 
case is simply wrong in that holding. The 
opinion overlooks a fine distinction. The 
constitutional exemption continues if the 
title passes to a member of the constitu- 
tionally-defined class, the spouse or heirs. 
The constitution itself neither causes pas- 
sage of the title to the decedent’s 
homestead property nor specifies how title 
must pass, whether by devise, by intes- 
tacy, or by statutory descent (under F.S. 
§732.401(1)). ‘‘[T]he homestead provi- 
sions of our constitution do not undertake 
to cast an estate in the exempted properties 
upon the widow or heirs, or to regulate or 
establish their rights of property inheri- 
tance therein, but that such rights must be 
ascertained from other sources. . . ”’ Hin- 
son v. Booth, 39 Fla. 333, 22 So. 687, 692 
(Fla. 1897). 

Also, the holding in Hill is dicta since 
the devise was of a “‘life estate of sole 
possession’’ to a stepdaughter, who would 
not have been an ‘‘heir’’ in any case. The 
opinion does not specify who received the 
remainder interest. Since the property was 
not devised to a person who was the 
decedent’s heir (a stepdaughter), the ex- 
emption from forced sale would have been 
destroyed in any instance. The opinion 
suggests ‘‘There is a real and substantial 
difference between an ‘heir’ and a ‘devi- 
see.” Heirs, under section 731.201(18), 
Florida Statutes (1987), are those persons 
who are entitled under the statutes of 
intestate succession to the property of a 
decedent.’ (At page 1134.) This dicta 
overlooks the fact that if the decedent is 
survived by a spouse and minor child, 
those who take the decedent’s homestead 
are not ‘‘entitled under the statutes of 
intestate succession [F.S. §§732.102 and 
732.103] to the property of a decedent’’ 
but rather are entitled under F.S. 
§732.401(1). The spouse and the lineal 
descendants in that instance are neither 


‘*heirs’’ nor ‘‘beneficiaries’’ in the techni- 
cal sense; however, no one would dispute 
the fact that the constitutional exemption 
under Art. X, §4(b) inures to them. 

The term, heirs, in §4(b) is a definition 
of a class of persons who may enjoy the 
continuation of the decedent’s exemptions 
from forced sale by decedent’s creditors. 
It is not a limitation on how such qualified 
persons must receive the title. A ‘‘devi- 
see’’ who is an heir at law (a person 
designated by F.S. §732.103) will enjoy 
the exemption. It makes no logical sense 
in the situation where the decedent is 
survived only by a spouse and devises the 
homestead to the spouse, to deny the 
continuation of the exemption where, if 
the will had been silent as to the devise 
and the decedent’s homestead real prop- 
erty had passed to the surviving spouse as 
intestate property, the exemption would 
have inured. Actually, the residuary clause 
of such a will would have to have been 
drafted to read ‘‘I devise all the remainder 
of my property, except my homestead, to 
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my spouse’’ in order for it to accomplish 
the desired result. Hill simply reached the 
correct result but stated the law incor- 
rectly. 

Some further explanation and_back- 
ground is required in support of the last 
statement. The language granting the in- 
ured exemption to an ‘‘heir’’ derives 
directly and continuously from Art. IX of 
the Constitution of 1868 (Florida’s first 
“‘legal’’ constitution after the Civil War). 
That constitutional provision was inter- 
preted to proscribe any devise of the 
homestead and required that it pass to 
intestate heirs who were, under the law 
then extant, the decedent’s children or 
their descendants. Scull v. Beatty, 27 Fla. 
426, 9 So. 4 (1891). 

The earliest specific constitutional per- 
mission for devise of homestead real 
property was in Art. 10, §4 of the Consti- 
tution of 1885. That section permitted 
devise if the owner ‘‘be without children.’ 
That permission was extended into the 
next constitution (1968), where it appeared 
as Art. 10, §4(c), but it was there expanded 
to the current language regarding limita- 
tion on devise, ‘‘if the owner is survived 
by spouse or minor child.’’ It was not until 
the constitutional amendment effective 
January 2, 1973, that the present exception 
in Art. X, §4(c) (‘‘except the homestead 
may be devised to the owner’s spouse if 
there be no minor child’’) was added. 

It is significant to note that the constitu- 
tion, although it limits the right to devise 
homestead real property, does not provide 
how that property, if not devised, shall 
descend. Instead the statutes control this 
and could, for example, be amended io 
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provide that such homestead descends in 
fee simple to each first cousin. The current 
Statute provides for descent in the same 
manner as other intestate property, but if 
the decedent is survived by a spouse and 
lineal descendants, the surviving spouse 
takes a life estate with a remainder in ‘‘the 
lineal descendants in being.’’ F.S. 
§732.401(1). There was no specific statu- 
tory provision for descent of homestead 
until 1899 and it descended as other intes- 
tate property to the decedent’s children or 
their descendants. Ch. 4730, §1, Laws of 
Fla. (1899). 

The constitution provides the shield of 
the continuing exemption from forced sale 
if, in whatever manner, the title descends 
to the members of the protected class, the 
““spouse or heirs.’’ 

When the ancestor, while in life, disposes of his 
effects by will, to take effect on his death, the 
instant of his death brings to the dispositions 
of property therein made a consummated effec- 
tiveness, as though he had made the same 
dispositions thereof absolutely during his life 
by deed. When the ancestor, then, disposes of 
such property by will, if it is therein given to 
others than his heirs at law, such heirs, at his 
death, find themselves in the presence of such 
a will, with no right of ownership to any 
property to which the constitutional immunity 
from debt could attach. 

Hinson v. Booth, 39 Fla. 333, 22 So. 687 
(Fla. 1897). 

In the realm of dicta, the Hill dicta is 
not dicta of first impression. Estate of 
Murphy, 340 So.2d 107 (Fla. 1976), was 
the first impression dicta which addressed 
the question of whether the ‘‘devise’’ to a 
““‘beneficiary’’ carried with it the exemp- 
tion provided under Art. X, §4(b) to 
‘heirs.’’ In that case (a case of a testamen- 
tary devise under a residuary clause to a 
surviving spouse), the court said: ‘‘While 
it is true that homestead property is not 
chargeable with the decedent’s debts or 
with costs of administration ..., the 
Constitution specifically provides that ‘the 
homestead may be devised to the owner’s 
spouse if there be no minor child, ’’ Thus, 
even where the property was devised to a 
member of the protected class (the surviv- 
ing spouse), the exemption from the 
decedent’s creditors’ claims continued. 
The quoted portion is dicta since the case 
did not involve competing interests of a 
‘‘devisee’’ and a creditor, but rather a 
devisee-spouse and a son. However, the 
Supreme Court dicta presumably should 
be more persuasive than the Third DCA 
dicta. 

Finally, the only other case found by 
this author involving devise of a dece- 
dent’s homestead to one who would 
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otherwise be an ‘‘heir,’’ where the issue 
was the priority of a creditor’s claim, is 
Public Health Trust of Dade County v. 
Lopez, 531 So.2d 946 (Fla. 1988). Lopez 
was a consolidated case with In re Estate 
of Taylor. As regards Taylor the opinion 
is specific that the decedent ‘‘died intes- 
tate survived by four adult children who 
lived elsewhere.’ (At page 947.) In Lopez, 
the opinion (as well as the prior DCA 
opinion) is silent on the question of 
whether Mrs. Lopez died testate or intes- 
tate. In fact she died testate and her will 
dated March 21, 1985, was admitted to 
probate by order dated August 20, 1985, 
in case number 85-6907 (02) of the circuit 
court of Dade County. In Lopez the Su- 
preme Court held that the exemption 
remained intact in the hands of the chil- 
dren (who were devisees). They qualified 
under the constitutional class limitation as 
persons who were members of the class 
called ‘‘heirs.’’ 

If the (decedent’s) homestead may be 
devised under the foregoing rules, it will 
pass under the residuary clause of the 
owner's will if not specifically devised. In 
re Estate of Murphy, 340 So.2d 107 (Fla. 
1976). 

Now that you’re equipped with the 
necessary skills to understand the issues 
of ‘‘homestead,’ application of these 
skills to the real world of advising a 
fiduciary client regarding such matters is 
the next concern. Next month’s sequel is 
a model opinion letter to a corporate 
fiduciary client telling the fiduciary what 
is required to be done with regard to 
creditors, devisees, and the probate court 
if the decedent died owning property 
which was his homestead.) 


This article is adapted from Law Note 19, 
Florida Bar Probate System (2d ed. 1990), 
available from CLE Publications (see ad 
accompanying this article). 

Part 2 of Mr. Kelley’s article will be 
published in the April 1991 issue. 
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Civil Case: 


he admissibility of post- 

hypnosis testimony in civil 

cases remains an open ques- 

tion in American jurispru- 
dence. While guidelines in criminal cases 
are relatively well-established, both as to 
defendants and witnesses, applicable stan- 
dards in civil cases are not clear. Most 
States, such as Florida, exclude post- 
hypnosis testimony in criminal cases ex- 
cept for a defendant’s own testimony; 
some states require procedural safeguards, 
while other states analyze the question not 
in terms of admissibility, but rather in 
terms of credibility. This article examines 
the different approaches courts have taken 
in both the criminal and civil area, looks 
specifically at the uncertain state of Flor- 
ida law, and recommends a clarification 
for this jurisdiction in civil cases. 

Imagine an interrogation process where 
the subject adds plausible details which 
are merely ‘‘memories or fantasies from 
other times,” details created by imagina- 
tion to form a coherent, complete story. 
Then assume the same interrogation proc- 
ess evokes ‘“‘memory hardening,’ giving 
the subject convincing and equal confi- 
dence in both true memories and false 
memories. Finally, assume the subject, as 
a normal side-effect of this same interroga- 
tion process, attempts to provide answers 
pleasing to her interrogator. 

Consider then, years after the interroga- 
tion, the effect of permitting the subject to 
take the stand as a personal injury plain- 
tiff. What defense strategy can counter an 
attractive, obviously injured plaintiff 
whose liability testimony is largely a con- 
fabulated mix of plausible, but untrue 
details first conjectured to please an inter- 
rogator and through the years ‘“‘hardened”’ 
into a confident, jury-persuasive “‘mem- 
ory?” 

This questionable interrogation process 
is hypnosis. The issue of admissibility of 
post-hypnotic testimony usually arises in 
criminal cases, but its use and resultant 
testimonial dangers also invade the civil 
arena. Victims of criminal attack, as well 


as witnesses in criminal investigations, are 
often hypnotized; those same victims and 
witnesses increasingly seek civil recourse 
(against strangers to the criminal proceed- 
ings) alleging negligence theories predi- 
cated upon a post-hypnotically-enhanced 
memory of what occurred. 

Commentators have criticized victims’ 
testimony (as opposed to witnesses’ testi- 
mony) resulting from hypnosis as “the 
most dramatic and dangerous use of hyp- 
nosis in the legal sphere.’! The use of 
hypnosis renders testimony unreliable for 
a variety of reasons. Whether it be con- 
fabulation, responses provoked by leading 
questions, or inaccurate memories, a wit- 
ness, whether a victim or not, is forever 
tainted after hypnosis is used to induce 
testimony. 

Evidence relating to a scientific princi- 
ple is only admissible when the principle 
has gained general acceptance in a particu- 
lar field. In Frye v. United States, 293 F. 
1013, 1014 (D.C.'Cir. 1923), the court set 
forth the ‘‘general acceptance in a scien- 
tific field’’ test as the threshold to the 
admission of scientific evidence. There- 
after, courts addressing the admissibility 
of post-hypnosis testimony have relied on 
the Frye test either to exclude or to include 
such evidence. 

Some experts believe hypnosis, as a 
science, has not gained the requisite accep- 
tance. Dr. Martin Orne, a leading expert 
cited throughout the reported opinions, 
commented: 


The hypnotic suggestion to relive a past event, 
particularly when accompanied by questions 
about specific details, puts pressure on the 
subject to provide information for which few, 
if any, actual memories are available. This 
situation may jog the subject’s memory and 
produce some increased recall, but it will also 
cause him to fill in details that are plausible 
but consist of memories or fantasies from other 
times. It is extremely difficult to know which 
aspecis of hypnotically aided recall are histori- 
cally accurate and which aspects have been 
confabulated. . . . Subject will use prior infor- 
mation and cues in an inconsistent and unpre- 
dictable fashion; in some instances such infor- 
mation is incorporated in what is confabulated, 
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while in others the hypnotic recall may be 
virtually unaffected.” 


The novelty of hypnosis as a means of 
refreshing memory has been the basis for 
the implementation of a per se rule in a 
number of courts.3 These courts, agreeing 
with Dr. Orne, held that justice requires a 
per se inadmissibility rule due to the 
inherent unreliability of hypnotically- 
induced testimony.* 

The courts have followed three theories 
(and consequently have formulated three 
different approaches) in analyzing the ad- 
missibility. The first rule is per se inadmis- 
sibility of post-hypnotic testimony. The 
second approach involves the rigid appli- 
cation of procedural safeguards to ensure 
some modicum of reliability of post- 
hypnotic testimony. Third, a few courts 
hold that the issue of hypnotically- 
refreshed testimony is one of credibility 
and not admissibility, so long as indica- 
tions of reliability akin to those applied in 
the second approach exist. 


The Inadmissible Per Se Rule 

The U.S. Supreme Court has neither 
approved nor rejected the per se exclusion 
rule in the civil setting. In Rock v. Arkan- 
sas, 483 U.S. 44, 49 (1987), the Court 
addressed the narrower issue of whether 
Arkansas’ rule requiring per se inadmissi- 
bility of hypnotically-refreshed testimony 
could be applied to defeat a criminal 
defendant’s right to testify on her own 
behalf. The Supreme Court remanded the 
case for consideration of the many facts 
which supported the testimony’s reliabil- 
ity, rejecting the per se rule as applied to 
criminal defendants.> The Court’s crucial 
concern was the failure of the Arkansas 
per se rule to address the specific constitu- 
tional concern arising when a criminal 
defendant testifies.® 

The Court further limited its holding 
by distinguishing the application of the per 
se rule to defendants from that of its 
application to witnesses.? Indeed, the 
Court cited to a number of state cases that 
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supported the per se rule as applied to 
witnesses,’ expressly avoiding an attack 
on the validity of these rules: 
[o]ther States that have adopted an exclusionary 
tule, however, have done so for the testimony 
of witnesses, not for the testimony of a defen- 
dant. The Arkansas Supreme Court failed to 
perform the constitutional analysis that is neces- 
sary when a defendant’s right to testify is at 
stake.? 

The Court also relied heavily on the fact 
that a trained psychologist performed the 
hypnosis and an expert corroborated the 
defendant’s post-hypnotic testimony.!° 
The Rock Court also noted that the ab- 
sence of leading questions (which would 
suggest the subject’s responses) bolstered 
the defendant’s argument for admissibil- 
ity.!! Because many hypnotic sessions are 
conducted by law enforcement officials 
either without corroboration or relying 
entirely on leading questions, the Rock 
holding is narrow. 

Clearly, Rock does not bar all per se 
tules in either a criminal trial or civil trial 
as applied to hypnotically-refreshed testi- 
mony. In fact, referencing a California 
case, the Court cautioned that the case 
before it did not “involve the admissibility 
of testimony of previously hypnotized wit- 
nesses other than the criminal defendants 
and we express no opinion on that is- 
sue.’”!2 Rock expressly declined to reject 
the per se rule, recognizing the unreliabil- 
ity of hypnotically-refreshed testimony. 
The Court noted that hypnosis increases 
both the subject’s “correct and incorrect 
recollections.”!3 The Court set out three 
general characteristics of hypnosis which 
invite the introduction of inaccurate memo- 
ries: 

(1) Subjects become “‘suggestible’” and at- 
tempt to please the hypnotist with answers 
the subjects hope will be met with 
approval. 

(2) Subjects are likely to ‘‘confabulate,”’ that 
is, to fill in details ‘‘that are plausible but 
consist of memories or fantasies from other 
times”’; details are drawn from the imagi- 
nation in order to make answers form a 
more coherent and complete story. 

(3) The subject experiences ‘memory harden- 
ing,’ which gives him great confidence in 
both true and false memories.!* 

Thus, the U.S. Supreme Court has ac- 
knowledged the legitimate, scientific 
concern on which the per se inadmissibil- 
ity rule is predicated. 

Again, in the criminal setting, the Su- 
preme Court of Florida in Bundy v. State 
(Leach case), 471 So.2d 9, 18 (Fla. 1985), 
cert. denied, 107 S. Ct. 295 (1986), 
adopted the per se inadmissibility rule: 
“[H]ypnotically-refreshed testimony is 
per se inadmissible in a criminal trial in 


In Bundy v. State, 
the court held 
that the fact 
a witness was 
hypnotized related 
only to the 
weight of the 
testimony and 
not to its 
admissibility 


this state, but hypnosis does not render a 
witness incompetent to testify to those 
facts demonstrably recalled prior to hypno- 
sis.’ Hypnosis was used twice and 
challenged twice in Ted Bundy’s trial for 
the murder and kidnapping of Kimberly 
Leach. After Bundy’s arrest in connection 
with the Chi Omega murders in Tallahas- 
see, a Jacksonville police officer reported 
that his two teenaged children recorded a 
license tag number after being approached 
in a parking lot. The children were there- 
after hypnotized; each separately made a 
police composite after the hypnotic ses- 
sion. Both children subsequently picked 
out Bundy during a photo review. The 
composites were introduced into evidence 
at the trial. 

A second hypnotized witness was Clar- 
ence Anderson, who notified police that 
he saw a man resembling Bundy with a 
girl near a junior high school several 
months earlier. After being hypnotized 
twice, Anderson testified to new and addi- 
tional details surrounding the junior high 
school encounter; he specifically identified 
both Kimberly Leach and Theodore 
Bundy. Due to the six months between the 
actual incident and the hypnosis and the 
interim high media profile, the Bundy 
defense team sought to suppress Ander- 
son’s testimony. 

In Bundy v. State (Chi Omega case), 
455 So.2d 330 (Fla. 1984), the Florida 
Supreme Court held that the fact a witness 
was hypnotized related only to the weight 
of the testimony and not to its admissibil- 
ity. The rationale supporting the holding 
was that the Chi Omega witness satisfied 
the trial judge her testimony was based on 
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independent recollection and was neither 
induced or enhanced by the hypnosis. 

On the other hand, in the Leach case, 
attempts were apparently made to enhance 
Anderson’s recall. Moreover, experts 
agreed that Anderson’s testimony was sus- 
pect due to both the lapse of time and to 
the information Anderson had gleaned 
from media accounts during the time 
lapse. 

On federal habeas corpus review, 
Bundy argued that the state’s use of 
Anderson’s hypnotically-enhanced testi- 
mony was constitutionally impermissi- 
ble.!5 Bundy argued that Anderson’s 
testimony violated both his right to con- 
frontation and his due process right to a 
fair trial. The 11th Circuit questioned 
whether the Florida Supreme Court relied 
on federal constitutional law or state evi- 
dentiary law to conclude that hypnotically- 
refreshed testimony was per se inadmissi- 
ble in a criminal case. Following Rock, the 
11th Circuit concluded that ‘‘such testi- 
mony is not per se inadmissible as a matter 
of federal constitutional law.” Neverthe- 
less, based on a detailed factual examina- 
tion, the 11th Circuit concluded that 
“‘Anderson’s hypnotically-enhanced testi- 
mony was not so wholly unreliable that its 
admission violated Bundy’s due process 
right to a fair trial.”!? Thus, although the 
Florida Supreme Court held in 1985 that 
hypnotically-refreshed testimony is per se 
inadmissible in a criminal case, it is likely 
the court would retreat based on Rock. 
Research discloses no Florida case that 
discusses the admissibility of hypnotically- 
refreshed testimony in civil cases. 

Since the holding in Rock does not 
clearly apply to either witnesses in crimi- 
nal cases or to civil plaintiffs or witnesses, 
civil courts are free to adopt the per se 
exclusionary rule under the Rock analysis. 


Procedural Safeguards Rule 

A second alternative test also exists: the 
procedural safeguards test. 

In State v. Hurd, 432 A.2d 86, 89-90 
(N.J. 1981),'8 cited with approval in Rock, 
the New Jersey Supreme Court formulated 
a six-pronged test designed to safeguard 
the reliability of hypnotically-refreshed tes- 
timony: 


(1) The hypnotist should be a qualified psy- 
chiatrist or psychologist who has experi- 
ence in the use of hypnosis; 

(2) the hypnotist should be working independ- 
ently of either side involved in the 
litigation; 

(3) all the information given to the hypnotist 
prior to the hypnosis session should be 
recorded; 
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(4) the subject should describe detailed facts 
to the hypnotist as he remembers them 
before hypnosis; 

(5) all contact between the hypnotist and the 
witness should be recorded, preferably on 
videotape; and 

(6) no person besides the hypnotist and the 
subject should be present during any con- 
tact between the two.!9 


The Hurd court rejected the per se rule 
in favor of the “‘safeguard method,’ but 
expressed grave concern that the hypnotic 
subject can willfully lie even when the six 
procedural safeguards are satisfied.2° The 
Fifth Circuit adopted an approach similar 
to Hurd in United States v. Valdez, 722 
F.2d 1196 (Sth Cir. 1984) (post-hypnotic 
testimony admissibility determined under 
Fed. R. Evid. 403).?! 

A leading civil case adopting the ‘‘safe- 
guard method’’ to admissibility is 
Lemieux v. Superior Court, 644 P.2d 
1300, 1304 (Ariz. 1982): 

The law has long recognized that there are few 
dangers so great as in the search for truth as 
man’s propensity to tamper with the memory 
of others. A prevention of such evil is necessary 
for the benefit of all . . . . It is in the interest 


of the judicial system and of society as a whole 
that such risks be minimized. 


In Sprynczynatyk v. General Motors 
Corp., 771 F.2d 1112 (8th Cir. 1985), cert. 
denied, 475 U.S. 1046 (1986), the court 
considered a per se rule (both as to admis- 
sibility and inadmissibility); it rejected 
both applications on the basis that any per 
se rule removed “‘the question from the 
discretionary realm of the district 
court.”22 The court adopted the Hurd 
safeguards but added additional factors: 
the appropriateness of using hypnosis for 
the type of memory loss involved and the 
existence of evidence to corroborate the 
hypnotically-enhanced testimony.23 Con- 
sidering all factors, the district court 
‘‘must then determine whether in view of 


all the circumstances, the proposed testi- 
mony is sufficiently reliable and whether 
its probative value outweighs its prejudi- 
cial effect, if any, to warrant admis- 
sion.”’24 

The Sprynczynatyk court emphatically 
placed the final determination within the 
discretion of the district court.25 Accord- 
ingly, in adopting its new rule, the circuit 
court required the trial court to conduct a 
full-blown pretrial hearing on “‘the proce- 
dure used during the hypnotic session in 
question and assess the effect of the hyp- 
nosis upon the reliability of the testimony 
before making a decision on admissibil- 
ity.’26 Further, the burden of proving 
admissibility is on the proponent of the 
hypnotically-enhanced testimony.?7 


Credibility, Not Admissibility 

In addition to applying the per se inad- 
missibility rule and the procedural 
safeguard test, a few courts have admitted 
hypnotically-induced testimony on the ra- 
tionale that the hypnosis affects credibility 
rather than admissibility. In the reported 
criminal decisions, part of the decision to 
admit the testimony is based on a balanc- 
ing of the criminal defendant’s constitu- 
tional rights.28 The “credibility” rule, 
however, should not be extended to civil 
jury trials because the hypnosis session 
and its psychological aftermath casts suffi- 
cient legal doubt on the testimony that the 
jury should not be charged with a second- 
tier responsibility. The party witness may 
well appear credible because of the deep 
belief that the “‘story” told is true. The 
issue is more appropriately addressed in 
limine by the court as an issue of witness 
competency. 

In Beck v. Norris, 801 F.2d 242, 243-44 
(6th Cir. 1986), the court admitted the 
post-hypnotic testimony of state’s wit- 


nesses in a murder trial. The Beck court 
relied on Tennessee law, holding that the 
hypnosis of a nonvictim witness affects 
only witness credibility.2? The safeguards 
noted by the Beck court were: 


(1) Complete stenographic records of the inter- 
view of hypnotized witnesses; 

(2) The interview should be recorded on either 
audio or video tape; 

(3) A foundation laid by the expert who hypno- 
tized the witness detailing the manner in 
which the session was conducted; 

(4) Testimony by the expert as to whether one 
under hypnosis has an increased capacity 
for recollection; 


(5) Expert testimony as to possible confabula- 
tion; and 

(6) Expert testimony as to the capacity of the 
witness to tell deliberate falsehoods.*° 


In the Beck case, the petitioner attacked 
neither the validity nor the application of 
the safeguards. The court held (1) if vide- 
otapes of the hypnosis were shown to the 
jury at the trial prior to the witnesses’ 
testimony and (2) if all other safeguards 
were followed, then admission is proper.3! 
Additionally, the court found other evi- 
dence corroborating the reliability of the 
testimony, such as the similar testimony 
of five other witnesses who were not 
hypnotized, pre-hypnotic composite draw- 
ings that matched post-hypnotic drawings, 
and the witnesses’ inability to identify the 
perpetrator on the evening of the crime.>2 
Taking all of this into account, the court 
admitted the testimony.7> The Beck ap- 
proach would probably not extend to post- 
hypnotic testimony of victims. 

Prior to Beck, the “‘credibility not ad- 
missibility”’ rule was applied by the Ninth 
Circuit in U.S. v. Awkard, 597 F.2d 667 
(9th Cir. 1979), cert. denied, 444 U.S. 885 
(1979).34 The Awkard court did not ana- 
lyze the reliability of the hypnotically- 
refreshed testimony, but merely stated that 
its use was permitted in the Ninth Cir- 
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cuit.35 Thus, the court allowed the 
testimony, but did not review the underly- 
ing procedures. This cursory approach was 
modified by the holdings in Beck and State 
v. Glebock, 616 S.W. 2d 897 (Tenn. Crim. 
App. 1981), when the courts adopted the 
Awkard tule with the overlay of procedural 
safeguards. 

A crucial fact supporting the Awkard 
holding was the government’s use of an 
internationally-recognized expert to per- 
form the hypnosis.5° In all the cases 
adopting the “‘credibility not admissibil- 
ity’’ rule, the courts have recognized the 
need for an expert to testify as to the 
process used. The U.S. District Court for 
the Southern District of Florida, distin- 
guishing Awkard, applied the ‘‘credibility 
not admissibility”’ rule in United States v. 
Waksal, 539 F.Supp. 834 (S.D. Fla 1982), 
rev'd on other grounds, 709 F.2d 653 
(11th Cir. 1983), in denying the criminal 
defendant’s suppression motion on poly- 
graph examinations and hypnosis sessions 
of a witness. No court suggests the “‘credi- 
bility” rule would be applied in a civil 
case where the plaintiff's own testimony 
is at issue. 


Conclusion 

Little guidance and great discretion ex- 
ist to courts in Florida when this question 
is raised in civil litigation. The argument 
was extensively briefed but not resolved 
in Graham v. Aloma Arms, et al. Case No. 
88-910-CIV-ORL-19 (Aug. 27, 1990). In 
Graham, an alleged rape victim was hyp- 
notized during the criminal investigation 
and subsequently brought a premises li- 
ability action. 

Based on the foregoing survey, it ap- 
pears the best rule for civil cases is the per 
se inadmissibility rule. First, the techno- 
logical problems in accepting hypnosis as 
a science are no more resolved today than 
10 years ago. Second, the federal constitu- 
tional concerns raised by the sixth and 
14th amendments in criminal cases are 
less likely implicated in civil actions. 
Third, unintentional lies or inaccuracies 
from the civil plaintiff or the civil wit- 
nesses may be more difficult for a jury to 
discern than from criminal defendants. 

In any event, a minimum level of pro- 
tection to the integrity of the system 
requires that civil plaintiffs should not be 
permitted to testify to any facts which 
were not disclosed prior to the hypnosis. 
Such a rule meets the concerns of the 
Florida Supreme Court as articulated in 
both the Bundy/Chi Omega case and the 
Bundy/Leach case. 
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Linda Renate Hughes graduated with 
honors from Wayne State University in 
1980 where she was elected to the Law 
Review. After a federal clerkship, she 
practiced in labor law, taught at the 
University of Detroit Law School, and 
handled complex litigation for the 
Hillsborough County Attorney’s Office. 
She now practices with the Tampa 
litigation firm of Alpert, Josey & Grilli, 
P.A., and concurrently serves as a 
circuit court and federal mediator and 
as a traffic magistrate. 
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Political Campaign Con 


tributions by 


Florida Elections 


by Donna M. Ballman 


any lawyers are becoming involved in campaigns, ranging 

from judicial to legislative to statewide races. Whether as 

a campaign manager, treasurer, candidate or volunteer, 

lawyers will be in the position of soliciting and accepting 
campaign contributions and should be aware of the limitations on contribu- 
tions by foreign nationals. This article will discuss 2 U.S.C. §441e! and 11 
C.F.R. §110.4,2 which prohibit solicitation, acceptance or receipt of contribu- 
tions from foreign nationals in connection with local, state, and federal 
election campaigns. 

While candidates for federal office are generally informed of these 
provisions, candidates for local Florida offices and their volunteers and 
staffers may be violating the law simply because they were unaware of the 
applicability of the federal law to them. Due to the large population of foreign 
nationals in Florida, political committees need to exercise extreme caution 
in soliciting and accepting contributions. 

The provisions prohibiting contributions by foreign nationals are part of 
the Federal Election Campaign Act.? The prohibition is geared toward 
preventing the corruption of public officials with foreign funds. The purpose 
of the provisions which now exist was to close a loophole left by a 
prohibition on the books against contributions by ‘‘agents of foreign 
principals.’’* Foreign nationals who had no agents could still make contribu- 
tions, a fact which was widely exploited in the 1972 presidential elections. 


Congress decided to clean up the election proc- 
ess after Watergate in 1974, and included 
contributions by foreign nationals. 

Sen. Lloyd Bentsen, a sponsor of the bill, 
described the evil Congress sought to address 
by adopting these provisions: 


[A]Jll of us have heard the stories . . . in recent months 
of the enormous amounts of money contributed in the 
last political campaign by foreign nationals. We have 
heard of the hundreds of thousands of dollars sloshing 
around from one country to another, going through 
foreign banks, being laundered through foreign banks; 
and we have heard allegations of concessions being 
made by the government to foreign contributors. . . . 

I do not think foreign nationals have any business 
in our political campaigns. They cannot vote in our 
elections so why should we allow them to finance our 
elections? Their loyalties lie elsewhere, they lie with 
their own countries and their own governments. 


Who Is a Foreign National? 
A “foreign national” is a foreign principal’ 
or an individual who is neither a U.S. citizen nor 
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a lawfully-admitted permanent resident of 
the United States.® Therefore, refugees and 
individuals in the United States on tempo- 
rary visas may not make political contribu- 
tions. This will exclude large segments of 
the South Florida population, including 
the recent Nicaraguan refugees and many 
of the Mariel Cubans. 

A foreign corporation which is organ- 
ized under the laws of a foreign country 
or has its principal place of business in a 
foreign country is also prohibited from 
making campaign contributions.’ A for- 
eign-owned corporation which is organ- 
ized under U.S. law and has its principal 
place of business in the U.S. may make 
contributions through its PAC.8 An Ameri- 
can subsidiary of a foreign corporation 
may make contributions, under some cir- 
cumstances.? However, the Federal Elec- 
tion Commission is considering a rule 
proposed for comment by Vice Chairman 
John Warren McGarry which would mod- 
ify the rule regarding domestic corpora- 
tions to treat corporations which are more 
than 50 percent foreign-owned as foreign 
nationals, thus prohibiting them from mak- 
ing campaign contributions.!° 
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To Which Campaigns Does 
the Prohibition Apply? 

The prohibition against accepting for- 
eign campaign contributions applies to all 
political campaigns. Specifically, the pro- 
hibition applies to contributions made in 
connection with any primary election, con- 
vention, or caucus held to select 
candidates for any political office!! and in 
connection with a ‘‘convention, caucus, 
primary, general, special, or runoff elec- 
tion in connection with any local, state or 
federal public office.”’!2 This includes 
campaigns for judicial, county commis- 
sion, municipal, legislative, and statewide 
offices, as well as initiatives and refer- 
enda, to name a few. No campaigns are 
exempted. 

No state has challenged the authority of 
the federal government to regulate local 
elections. However, it is possible that a 
declaratory action could be filed by a state 
with a significant number of foreign na- 
tional residents to determine the statute’s 
validity as applied to state, municipal, 
and other local elections. No such action 
has yet been filed. 


What Constitutes a Campaign 
Contribution? 

A contribution of money is clearly a 
campaign contribution.'> The difficulty 
arises with the prohibition against contrib- 
uting ‘“‘other things of value.’!4 These 
include gifts, subscriptions, loans (except 
loans on which the candidate’s spouse’s 
signature are required do not make the 
spouse a contributor),!5 advances, depos- 
its, guarantees, endorsements, and any 
form of security.16 

In-kind contributions are also campaign 
contributions, and include providing ‘‘any 
goods or services without charge or at a 
charge which is less than the usual and 
normal charge for such goods or serv- 
ices... .’17 The federal regulations 
provide examples of goods and services 
which are included as in-kind contribu- 
tions: “‘securities, facilities, equipment, 
supplies, personnel, advertising services, 
membership lists, and mailing lists.”’!® 

Payment of compensation to a person 
for petsonal services if those services are 
rendered without charge to the campaign 
are contributions.!9 Exceptions to this rule 
are legal and accounting services under 
certain circumstances;”° hourly or salaried 
employees who make up their time; em- 
ployees who are paid for work actually 
performed, such as commissions or piece 
work; or employees on vacation or other 
earned leave time.?! 
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The following are not campaign contri- 
butions and thus may be given by foreign 
nationals, unless the FEC deems them to 
be “‘other things of value’’: 

a) ‘Funds received solely for the pur- 
pose of determining whether an individual 
should become a candidate. . . -” 

b) Costs incurred in covering or carry- 
ing a news story, commentary, or editorial 
where the broadcast or publication facility 
is not owned or controlled by a political 
party, political committee, or candidate. 

c) The value of services provided by 
individual volunteers on behalf of a candi- 
date or political committee. 

d) Providing the use of an individual’s 
residential premises (including recreation 
rooms in condominiums and apartments 
for a nominal fee) in the course of volun- 
teering personal services. 

e) Obtaining the use of a church or 
community room either at no charge or for 
a nominal fee for the use of the candidate 
or political committee in the course of 
volunteering personal services. 

f) The cost of invitations, food and 
beverages where the items are voluntarily 
provided by a volunteer or the individ- 
ual’s premises or in a church or 
community room, up to $1,000 per elec- 
tion (ie., general, primary, runoff) for a 
candidate or $2,000 on behalf of all politi- 
cal committees of each political party per 
year. 

g) The sale of food or beverages by a 
vendor at less than market value, provided 
that the aggregate value of the discount 
does not exceed $1,000 per election for a 
candidate or $2,000 on behalf of all politi- 
cal committees of each political party per 
year. 

h) Unreimbursed payment for transpor- 
tation expenses incurred by an individual 
on behalf of a candidate or political com- 
mittee, provided that the aggregate value 
of the payments does not exceed $1,000 
per election for a candidate or $2,000 on 
behalf of all political committees of each 
political party per year. 

i) Payment of honoraria and related 
expenses (includes consideration for an 
appearance, speech or article but does not 
include meals, travel, and lodging”). 

j) Funds used to stage nonpartisan can- 
didate debates.23 As an example of how 
to put the exemptions to use, a foreign 
national can hold a cocktail fund- 
raiser in his or her home and provide food 
and drink, but may not make a contribu- 
tion to the candidate. However, it would 
be wise to seek an advisory opinion before 
going ahead with a project which appears 
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to be exempted. The FEC has already 
begun to draw a fine line as to ‘“‘other 
things of value.” For instance, a foreign 
national could not create art because it is 
a “thing of value,’ even though it would 
normally fall under the ‘“‘services” exemp- 
tion if the artist was a U.S. citizen.24 A 
foreign national can volunteer to work on 
a campaign under the same exemption.?5 
The distinction is so fine as to be nonexist- 
ent, so caution is advised. 


A Contribution By Any 
Other Name Is Still Illegal 

The Federal Election Campaign Act pro- 
vides that it is unlawful for a foreign 
national to make a contribution ‘through 
any other person.”’26 This includes making 
contributions in the name of another, al- 
lowing one’s name to be used to effect a 
contribution in the name of another, or 
knowingly accepting a contribution made 
by one person in the name of another.?7 

Because FECA does not just prohibit 
knowing solicitation, but solicitation in 
general of contributions from foreign na- 
tionals, it is important to examine which 
acts will constitute an illegal solicitation. 
For instance, a mass mailing sent to a 
foreign national without knowledge that 
the person was a foreign national may 
subject the campaign to a penalty. The 
same may apply to phone banking or 
door-to-door solicitation. The statutes and 
regulations provide very little guidance in 
this area. 


Penalties for Violations 

The FEC has discretion in its adminis- 
trative proceedings to decide whether a 
penalty is warranted and the amount to 
seek. In the case of a knowing and willful 
violation, the FEC will seek a 200 percent 
penalty, up to $10,000.28 When the viola- 
tor is deemed to have no knowledge of the 
fact that the contribution came from a 
foreign national, the FEC may simply find 
that there was a violation but recommend 
that no penalty be assessed.2? Knowing 
violations may be referred to the U.S. 
Attorney General for criminal prosecu- 
tion.2° Criminal violations could bring 
fines of up to 300 percent, up to $25,000, 
or one-year imprisonment, or both.>! 

The FEC will consider, in addition to 
the intent of the violators, factors such as 
the amount of the contribution, whether 
there was a continued pattern or scheme 
of prohibited contributions, and whether 
the contribution was refunded upon dis- 
covery that the contribution was illegal.32 
Ignorance of the law itself, however, will 


not be considered a mitigating factor.35 

Interestingly, the penalties are sought 
from the campaign committee through its 
treasurer. The candidate is considered to 
be merely an agent of the committee.*4 
Thus, the candidate himself generally will 
not be penalized (other than losing up to 
twice the amount that was contributed 
from his campaign coffers, and receiving 
bad publicity if the press discovers the 
violation), unless he participated in or 
knew personally of the violation.55 The 
contributor is also subject to penalties. 

No court cases have yet been decided 
which would interpret these provisions. 
However, some confidential complaints 
have been filed with the FEC regarding 
campaign contributions by foreign nation- 
als.36 The FEC acts in attempt to concili- 
ate the complaint and obtain voluntary 
compliance with the recommended penal- 
ties before bringing such actions to 
court.37 To date, all complaints filed have 
been resolved without court action or 
remain pending with the FEC, hence the 
lack of case law under the statute. 


Monitoring Contributions 
The State of Florida Division of Elec- 


tions has issued a memorandum to all 
supervisors of elections alerting them to 
the prohibition. However, no special moni- 
toring procedures are currently in place. 
Although the FEC does some monitoring 
of candidate’s financial reports, the major- 
ity of complaints on campaign finance 
violations are brought by political oppo- 
nents. The financial reports are released 
to the public, and both the press and the 
opponents scrutinize them. 


Difficulties in 
Ascertaining Status 

Only if discrepancies are brought to the 
attention of the FEC will they be re- 
viewed. It will behoove candidates and 
their managers to become familiar with 
these provisions, not only to protect them- 
selves, but to enable them to challenge 
their opponent’s contributions if neces- 
sary. However, the difficulty arises in 
ascertaining an individual’s immigration 
status. Unless the individual is personally 
known to someone in the campaign or- 
ganization, or a public figure, the only way 
to discover the nature of an individual’s 
immigration status is to file a Freedom of 
Information Act with the Immigration and 


@ We guarantee a successful 
result . . . OR NO CHARGE. 

@ Search fees are reasonable 
based on data available. . . 
NOT THE SIZE OF THE 
ESTATE! 


MISSING 


A BETTER WAY... 


@ We recommend that our clients 


@ Completed reports include all 


For a no obligation fee quotation, references and more information on how 
to find missing heirs a better way please call 


INTERNNIONNL 
GENEALOGICAL 
SEARCH we 


Serving the legal profession and trust institutions a better way since 1967. 


obtain court approval of our fees 
.. . before any commitment is 
made by the estate! 


necessary documentation to 


support the identities of the 
persons located. 


TOLL FREE 


1-800-663-2255 
FAX (604) 294-1780 


FL Lic. #A8800288 


THE FLORIDA BAR JOURNAL/MARCH 1991 33 


| 


Naturalization Service, a lengthy and tedi- 
ous process. This may account for the 
small number of complaints filed to date. 
Candidates who are facing opponents with 
large war chests may find the effort well 
worth it if they are able to prove a pattern 
of willful violations which could cost their 
opponent double the amount of the contri- 
bution. 


Conclusion 

Only U.S. citizens and permanent resi- 
dents may make a campaign contribution 
to federal, state, and local elections. For- 
eign nationals may, however, volunteer to 
work on campaigns, hold fundraisers in 
their homes, organize nonpartisan debates, 
pay honoraria, and write news stories and 
editorials. 

Campaign organizations need to be par- 
ticularly wary when soliciting donations 
because the statutes provide very little 
guidance and probably will subject acci- 
dental solicitations of foreign nationals to 
penalties. A knowing and willful violation 
will be treated far more severely than an 
accidental violation, with possible penal- 
ties of up to 200 percent of the contribu- 
tion in a civil proceeding, and up to 300 
percent and one year in prison for criminal 
violations. 


Donna M. Ballman, Coconut Grove, 
has a practice which emphasizes do- 
mestic and international commercial 
litigation and has been involved in 
litigation in construction, banking, se- 
curities, intellectual property, pensions 
and employment discrimination. She 
graduated cum laude in 1986 from the 
University of Miami School of Law and 
received her B.A. in 1981 from Welle- 
sley College. Ms. Ballman is president 
of the Dade County Young Democrats. 


Candidates and campaign managers 
should scrutinize opponents’ contributor 
lists. If contributions appear suspect, make 
the effort to find out the contributor’s 
immigration status. When discrepancies 
are found, they should be brought to the 
attention of the FEC at once. 

Due to the large population of foreign 
nationals in Florida, all people involved 
in soliciting or accepting campaign dona- 
tions need to be aware of these provisions 
and their application to local elections. 


12 U.S.C. §441e(a) provides: ‘‘It shall be 
unlawful for a foreign national directly or 
through any other person to make any contribu- 
tion of money or other thing of value, or to 
promise expressly or impliedly to make any 
such contribution, in connection with an elec- 
tion to any political office or in connection with 
any primary election, convention, or caucus 
held to select candidates for any political office; 
or for any person to solicit, accept, or receive 
any such contributions from a foreign na- 
tional.” 

211 C.F.R. §110.4(a)(1) provides: “A for- 
eign national shall not directly or through any 
other person make a contribution, or expressly 
or impliedly promise to make a contribution, 
in connection with a convention, caucus, pri- 
mary, general, special, or runoff election in 
connection with any local, state or federal 
public office.”’ 

11 C.F.R. §110.4(a)(2) provides that: ‘“‘No 
person shall solicit, accept, or receive a contri- 
bution as set out above from a foreign na- 
tional.” 

32 U.S.C. §§431 et seq. 

4 Former 18 U.S.C. §613. 

U.S.C. §441e(>Xi); 11 C.F.R. 
§110.4(3)(i). “‘Foreign principal” is defined in 
22 U.S.C. §611(b) as: 

(1) a government of a foreign country and 
a foreign political party; 

“**(2) a person outside of the United States, 
unless it is established that such person is an 
individual and a citizen of and domiciled within 
the United States, or that such person is not an 
individual and is organized under or created by 
the laws of the United States or of any State or 
other place subject to the jurisdiction of the 
United States and has its principal place of 
business within the United States; and 

(3) a partnership, association, corporation, 

organization, or other combination of persons 
organized under the laws of or having its 
principal place of business in a foreign coun- 
try.” 
62 U.S.C. §441e(b)(2); 11 C.F.R. 
§110.4(3)(ii). A permanent resident of the 
United States is: “one who has been accorded 
the privilege of residing in the United States as 
an immigrant in accordance with the immigra- 
tion laws, such status not having changed.” 8 
U.S.C. §1101(a)(20). 

722 U.S.C. §611(b). 

8 See F.E.C. Advisory Opinions 1978-21, 
1980-100 and 1980-111. 

9 See F.E.C. Advisory Opinions 1980-100, 
1982-10, 1983-19, and 1985-3. See also F.E.C. 
Advisory Opinions 1982-10 and 1983-31 (re- 
garding contributions to state and local 
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candidates). 

10F.E.C. Notice of Proposed Rulemaking, 
55 Fed. Reg. 34280, August 22, 1990. 

112 U.S.C. §441e(a). 

1241 C.F.R. §110.4(a)(1). See also F.E.C. 
Advisory Opinions 1981-51 and 1985-3. 

132 U.S.C. §441e(a). 

14 Td. 

15.11 C.F.R. §100.7(a)(1)(i)(D). 

16 Td. at §100.7(a)(1)(i). 

17 Td. at §100.7(a)(1)(i)(E\(iii). 

18 Jd 


19 Td. at §100.7(a)(3). 

2011 C.F.R. 100.7(b)(13) makes the follow- 
ing exemptions: ‘“‘Legal or accounting services 
rendered to or on behalf of any political com- 
mittee of a political party are not contributions 
if the regular employer of the individual render- 
ing the services and such services are not 
attributable to activities which directly further 
the election of any designated candidate for 
Federal office. For purposes of 11 CFR 
100.7(b)(13), a partnership shail be deemed to 
be the regular employer of a partner. Amounts 
paid by the regular employer for such services 
shall be reported by the committee receiving 
such services in accordance with 11 CFR 
104.3(h).” 

11 C.F.R. §100.7(b)(14) makes the following 
exemptions: “‘Legal or accounting services ren- 
dered to or on behalf of an authorized commit- 


tee of a candidate or any other political commit- . 


tee are not contributions if the person paying 
for such services is the regular employer of the 
individual rendering the services and if such 
services are solely to ensure compliance with 
the Act or 26 U.S.C. 9001 et seq. and 9031 et 
seq. For purposes of 11 CFR 100.7(b)(14), a 
partnership shall be deemed to be the regular 
employer of a partner. Amounts paid by the 
regular employer for these services shall be 
reported by the committee receiving such serv- 
ices in accordance with 11 CFR 104.3(h).” 

2111 C.F.R. §100.7(a)(3)(i)-(iii). 

2211 C.F.R. §110.12(b). 

23 All of the exceptions are set forth in 11 
C.F.R. §100.7(b)(1)-(21). 

24 F.E.C. Advisory Opinion 1981-51. 

25 F.E.C. Advisory Opinion 1987-25. 

26 2 U.S.C. §441e(a). 

2711 C.F.R. §100.4(b)(1)(i)-(iii). Examples 
of contributions in the name of another are 
listed in 11 C.F.R. §110.4(b)(2). 

28 2 U.S.C. §437g(a)(5)(B). 

29 See F.E.C. General Counsel’s Report in 
Matters Under Review No. 2165. 

30 2 U.S.C. §437g(a)(5)(C). 

312 U.S.C. §437g(d)(1)(A). 

32 See F.E.C. General Counsel’s Report in 
Matters Under Review No. 2165. 

33 See, e.g., F.E.C. General Counsel’s Report 
in Matters Under Review Nos. 515 and 902 
(‘‘knowing”’ means knowledge that the contri- 
bution or expenditure was made, not that the 
contribution or expenditure was a violation). 

34 See 2 U.S.C. §432(a). 

35 F.E.C. General Counsel’s Memorandum 
(Agenda Document 78-177), June 1978. See 
F.E.C. General Counsel’s Memorandum 
(Agenda Document #83-119), August 8, 1983. 

36 The F.E.C. may only reveal that matters 
have been filed. 11 CFR §111.21 requires that 
all complaints remain confidential unless writ- 
ten consent is given. 

3711 CFR §111.18. 
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The (He)art 
Cross-Examination 


by Judge Richard Yale Feder 


any articles have been writ- 

ten and lectures given 

concerning the art of cross- 
; examination in an attempt 
to hone the advocacy skills of trial law- 
yers. This article will focus not on the 
proponents or opponents, but rather on the 
limits and powers of the court in order to 
ensure the very heart of cross-examina- 
tion. It matters not what skills the direct- 
or cross-examiner has, if the court does 
not understand its role. 

“‘We who must be obeyed,” to para- 
phrase Rumpole of the Bailey, ““have been 
referred to as ‘the referees, ‘umpires, 
‘traffic engineers, ‘signal callers, ‘media- 
tors.’ We are probably some part of all 
those terms, but we are much more. The 
management and control of every trial 
rests not in the hands of the lawyers, but 
in ours. We judges control the manner, 
timing, and scope of every trial, or—to be 
more precise — we should. 

Our discretion is almost unbridled in 
such areas as order of proof, scope of 
redirect or cross, recalling of witnesses, 
manner of examining witnesses, introduc- 
tion of evidence after a side has rested, 
scope of rebuttal evidence, even the order 
of introduction of witnesses and evi- 
dence.! In fact, see the very wording of 
F.S. §90.612(1), (2) and (3).? 

Probably the most misunderstood 
phrase in a lawyer’s lexicon is “leading 
question.” A question that calls for a 
“yes” or “no” may or may not be 
leading. It is only leading when the ques- 
tions suggests whether “‘yes”’ or “‘no”’ is 
the appropriate answer.> If the leading 


consists of a bit and bridle firmly attached 
at one end to the witness’ mouth and the 
other to the hand of the questioner, then it 
would be suggesting the answer and im- 
permissible; otherwise, it is permissible. 
The perniciousness of a leading question 
is that the attorney is telling a friendly 
witness what to say or is stating facts 
which should come from the witness’ 
mind and memory, not from the attorney’s 
mouth. 

The purpose of discussing what is 
wrong with leading questions on direct in 
an article purporting to deal with cross- 
examinations is to lay a foundation for a 
principle more breached than obeyed. It is 
almost a shibboleth enshrined in stone that 
cross-examination should consist only of 
leading questions and only leading to 
answers that examiner already knows the 
witness must give. 

Returning to our definition, the cross- 
examiner is asking ‘‘yes/no” questions 
which, by gentle tugging on the bit and 
bridle, is leading the fractious or unwilling 
witness directly to the point the examiner 
is suggesting, and has available the whip 
and rowels (report, interrogatory or deposi- 
tion answer) to ensure the witness goes to 
that point and nowhere else. The cross- 
examiner is using leading questions delib- 
erately to put facts in the witness’ mouth. 
Why else ask? 

The direct examiner cannot use leading 
questions for the very reason that a cross- 
examiner can, should, and must; ie., the 
witness will follow the direct’s lead, but 
can only be lead by means of bit and bridle 
on cross. Questions on cross should lead 


in the direction of 1) eliciting only those 
facts favorable to the cross-examiner’s 
case or theory; 2) qualifying, modifying, 
ameliorating or diluting the direct; 3) 
emphasizing only those facts on direct that 
were helpful.4 

The bane of any cross-examination is 
the witness who will not follow the lead, 
coupled with a witting or unwitting court 
who will not require the witness to do so. 

It is presumed that the witness is favor- 
able to Side A, since that is the side that 
called the witness (a presumption oft-cited 
as the basis for not permitting leading 
questions on direct and permitting them 
on cross; see Wigmore, Evidence §909; 
F.S. §608(1) (1981)). Then, it should fol- 
low that witness is not favorable to Side 
B. The unfavored side is, therefore, 
not desirous of giving the witness free rein 
to repeat that which was not favorable on 
direct. Otherwise, the witness has two 
directs, neither of which assists the cross- 
examiner in searching out truth. 

The law believes that cross-examination 
is the probing searchlight in a Diogenes- 
like hunt for honesty and truth. By permit- 
ting the witness to avoid the short, concise 
“‘yes/no”’ answer and instead “explain” 
by reiterating his or her direct, we are 
nullifying a party’s invaluable right to 
cross-examine. And it is, without ques- 
tion, a right, not a privilege, and an 
essential one at that.° 

Furthermore, the law provides for a 
redirect, the sole purpose of which is to 
explain or rebut the yes/no given on favor- 
able cross.° Redirect would be superfluous 
if the cross consisted of repeating the 
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direct by explaining the unfavorable cross. 
In sum, explanations are for redirect not 
cross. The only exception would be to an 
inartfully-asked leading question to which 
the witness cannot respond with a yes/no, 
but must explain. If so, shame on the 
cross-examiner. 

If faced with a cross-examination where 
the court does not understand the nature 
of cross or, for whatever reason, refuses 
to rigidly enforce the requirement that the 
witness be restrained to a yes/no answer, 
my advice would be “no questions.” 
Better the jury hear the unfavorable facts 
or opinions only once (and possibly forget 
them) than having them repeated ad 
nauseum so that they are indelibly printed 
on the jury’s memory. A cross examiner’s 
cry could well be (with due apologies to 
Patrick Henry): ‘“‘Give me liberty (to limit 
answers) or give me dearth (of ques- 
tions).”’ 

As the almost-final arbiters of “the 
mode and order of interrogation,’? we 
should insist that the witnesses limit their 
responses to the question asked. If not, 
we are abdicating our role to ‘“‘facilitate, 
through effective interrogation and presen- 
tation, the discovery of the truth’’’ 
(emphasis supplied), and we are abandon- 
ing the goal to “‘avoid needless consump- 
tion of time,’? and we are permitting the 
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witnesses to control the running of our 
courts. Bad enough the lawyers try, but 
they are, after all, officers of the court. The 
witness has no such title, role, or excuse. 


1 See ERHARDT, FioripA Evipence, 2d ed., 
§612.4, fn. 1, 2. 

2“(1) The Judge shall exercise reasonable 
control over the mode and order of interroga- 
tion of witnesses and the presentation of 


” 


evidence,. . . 


3 Wicmore, Evmence, §722; Coogler v. 
Rhodes, 38 Fla. 240, 21 So. 109 (Fla. 1897). 

4 Steinhorst v. State, 412 So.2d 332 (Fla. 
1982). 

> Coxwell v. State, 361 So.2d 148 (Fla. 
1978). 

6 TRAWICK, FLORIDA PRACTICE AND PROCEDURES, 
§22-8. 

7 Fra. Stat. §90.612(1). 

8 Fa. Star. §90.612(1)(a). 

9° Fia. Stat. §90.612(1)(d). 
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TRIAL LAWYERS FORUM 


Florida’s Adoption of the 
Market-Share Products Liability 
Theory — Drugs and Beyond 


he Florida Supreme Court re- 

cently adopted the ‘‘market- 

share alternate theory” of prod- 

ucts liability for DES! cases 
in Conley v. Boyle Drug Co., ___ So.2d 
___, 15 F.L.W. 570 (Fla. 1990).2 The 
market-share alternate theory was adopted 
to provide a remedy when the plaintiff is 
unable to identify the particular manufac- 
turer of the DES that caused the injury. 
The rationale promoting this theory is that 
a manufacturer or marketer should be held 
responsible for the plaintiff's damages 
because it contributed to the risk of injury 
by making the pool of defective products 
available, even though it may not have 
caused the particular plaintiff’s injuries. 
The recognition of this theory of liability 
may represent a quantum leap in Florida’s 
tort law. 

This article examines the court’s analy- 
sis in an effort to define the scope of 
Conley’s application. The Conley court’s 
reliance upon the legislative abrogation of 
the doctrine of joint and several liability 
will also be discussed. Finally, this article 
concludes that the Florida Supreme Court 
reached an equitable result necessitated 
by the complexities of our modern society. 


The Conley Court’s Opinion 
Conley filed suit against 11 defendants 
who manufactured and marketed the drug 
Diethylstilbestrol (DES) between 1941, 
the year the FDA authorized the marketing 
of DES, and the present. The cause of 
action was brought under theories of negli- 
gence, strict liability, breach of warranty 
and fraud. The plaintiff urged the court to 
adopt one of four theories of liability 
which relaxed the traditional requirement 
that a plaintiff identify a specific tortfeasor 
as causing her injury. The four theories 
were: 1) alternative liability, 2) concert of 
action, 3) enterprise liability, and 4) the 
market-share theory of liability. The trial 
and district courts granted the defendants’ 


The law is 
advanced under a 
realistic approach 

to balance the 
needs of the 
injured with a 
technologically 
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by Lee Gunn and 
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motions to dismiss and motions for judg- 
ment on the pleadings because the plaintiff 
was unable to identify the specific manu- 
facturer of DES that caused her injury. 

The generic nature of the drug as dis- 
tributed, the number of producers and 
distributors of the drug, the lack of perti- 
nent records, and the passage of time were 
all factors which contributed to the prod- 
uct manufacturer identification problem. 
Acknowledging the plaintiff’s problem in 
the identification of the defendants, the 
Conley court explained that a growing 
number of courts have extended accepted 
theories of liability or formulated new 
theories to relieve the injured party’s bur- 
den. The Florida Supreme Court rejected 
all of the plaintiff’s theories of liability. 
Instead, the court opted for the market- 
share alternate liability theory adopted by 
the Washington Supreme Court in Martin 
v. Abbott Laboratories, 102 Wash.2d 581, 
602, 689 P.2d 368, 381 (1984). 


The Martin court modified the market- 
share theory of liability in DES cases 
when it adopted the market-share alternate 
theory. The court explained that the mar- 
ket-share theory failed to define the 
“‘substantial share of the relevant mar- 
ket.” This failure distorts the liability of 
the defendant by providing that the sub- 
stantial market share bears joint responsi- 
bility for 100 percent of the plaintiff’s 
injuries. In creating the market-share alter- 
nate theory, the Washington court 
reasoned that all manufacturers and dis- 
tributors who produce or market the 
alleged defective drug contributed to the 
risk of injury to the public as a whole and 
consequently to the risk of injury to the 
individual plaintiff. Although each defen- 
dant may not have contributed to the 
actual injury of a specific plaintiff, each 
defendant did share in some measure a 
degree of culpability in producing or mar- 
keting DES. Thus, the Martin court 
concluded that the drug company, which 
can either insure itself against liability, 
absorb the damage award, or pass the cost 
along to the consuming public, should be 
the one to bear the burden of the cost of 
the plaintiff’s injury. 

Under the Martin approach as adopted 
by Conley, the plaintiff is only required to 
join one defendant and allege that the 
defendant produced or marketed the type 
of DES taken by the plaintiff’s mother and 
that the defendant’s conduct in producing 
or marketing the DES constituted breach 
of a legally-recognized duty to the plain- 
tiff. The plaintiff is not required to prove 
or allege that a particular defendant pro- 
duced or marketed the precise drug taken 
by her mother. She is not required to prove 
or allege the time or the geographic area 
of distribution of DES. 

In adopting the Washington court’s 
analysis, the Conley court explained that 
the relevant market for determining liabil- 
ity should be as narrowly defined as the 
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facts of the case permit. For example, if 
the facts establish that the DES ingested 
by the mother was purchased from a 
particular pharmacy, that pharmacy should 
be considered the relevant market. If, 
however, the facts do not establish the 
market so narrowly, the relevant market 
may be as large as the county or state 
where the ingestion occurred. Narrowing 
the relevant market will provide a defense 
to the defendant by showing that it did not 
market the DES in the geographic market 
area where the plaintiff’s mother obtained 
the drug. The narrower the market, the 
greater the likelihood that liability will be 
imposed only on those companies who 
could have manufactured the DES which 
caused the plaintiff’s injury. 

The Conley court ruled that the plaintiff 
must show that because of the manufactur- 
ing and marketing practices involved, and 
the delayed harmful effect on the noncon- 
suming victim, it was not reasonably 
possible to identify the manufacturer of 
the specific DES ingested by her mother. 
Further, the court also required that as a 


AUTHORS 


GUNN 


WESTER 


Lee Gunn is a partner in the Tampa 
law firm of Gunn, Ogden and Sullivan, 
and concentrates in products liability 
defense litigation. He received his un- 
dergraduate degree from the University 
of Florida, and his law degree from the 
University of Florida College of Law. 
He is a member of the Defense Re- 
search Institute, and is a _ board- 
certified civil trial lawyer. 

J. Meredith Wester, Tampa, received 
her J.D. cum laude in December 1990 
from Stetson University College of 
Law, where she served as a member of 
the Stetson Law Review, and received 
her bachelor’s degree magna cum 
laude from the University of South 
Florida. 

This column is submitted on behalf 
of Trial Lawyers Section, Charles H. 
Baumberger, chairman, and Samuel R. 
Mandelbaum, editor. 


prerequisite to the application of the 
theory, the plaintiff must show due dili- 
gence in trying to identify the manufac- 
turer. The plaintiff must make a showing 
that she has made a genuine attempt to 
locate and identify the manufacturer re- 
sponsible for her injury. The court 
restricted the market-share liability theory 
to those actions in negligence and con- 
cluded that the theory may not be used in 
conjunction with allegations of fraud, 
breach of warranty, or strict liability. 
Therefore, under Conley, the market- 
share alternate theory requires five ele- 
ments that must be established by the 
preponderance of the evidence: 1) That the 
plaintiff made a reasonable attempt to 
identify the manufacturer responsible for 
her injury; 2) that the substance was 
ingested during a specific time period; 3) 
that the substance caused the plaintiff’s 
subsequent injury; 4) that the defendant or 
defendants produced or marketed the type 
of substance ingested; and 5) that the 
defendant or defendants acted negligently 
in producing or marketing the substance. 
If the plaintiff is unable to allege and 
prove the type of substance which was 
taken as determined by dosage, color, 
shape, size, or markings, she need only 
allege and prove that the defendant pro- 
duced or marketed the substance for the 
actual use. The plaintiff need not allege 
the time or the geographic area of distribu- 
tion. Evidence as to time and area of 
distribution will be more accessible to the 
defendants who may present such evi- 
dence in their defense to attempt to 
establish their actual share of the market 
or to exonerate themselves from liability. 
The defendant has three ways to excul- 
pate itself from liability: 1) By proving by 
a preponderance of the evidence that it did 
not produce or market the type of sub- 
stance ingested; 2) that it did not market 
the substance in the relevant geographic 
market area; or, 3) that it did not distribute 
the substance during the time period of the 
ingestion. Those defendants who are un- 
able to establish a defense will become a 
part of the relevant market, as narrowed 
and defined by the specificity of the evi- 
dence as to geographic market area, time 
of ingestion, and types of substance. 
Initially, each defendant is presumed to 
have an equal share of the market; how- 
ever, each defendant may rebut this 
presumption by establishing by a prepon- 
derance of the evidence its actual share of 
the market during the time period in 
question. If the defendant is able to estab- 
lish its actual share, it will only be held 
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liable for that portion of the total judgment 
equal to that share. The defendants who 
are unable to establish their actual market 
share will equally divide that portion of 
the market unaccounted for. 

The market share may be reduced by 
the defendant impleading a third-party 
defendant. However, the court emphasized 
that the defendant will not be allowed to 
lower its presumptive share of the market 
simply by impleading an insolvent or 
defunct company. The defendant who im- 
pleads an uncollectable third-party 
defendant has the burden of establishing 
the actual market share of the impleaded 
defendant. Only if the actual market share 
of such an impleaded defendant can be 
established will its share of the market be 
included in the market-share calculation. 

The Conley court explained that if all 
the defendants are able to prove their 
actual market share and the total of the 
shares represented equals less than 100 
percent of the market, the portion of the 
judgment equal to the outstanding share 
of the market will not be recovered by the 
plaintiff. Under the market-share alternate 
liability theory, only those who contribute 
to the risk of injury and are, therefore, to 
some degree culpable will be held liable. 
Furthermore, the extent to which each 
defendant will be held liable will be 
equivalent to the percentage of harm it 
actually could have caused within the 
relevant market. 


Joint and Several Liability 

The Florida Supreme Court rejected the 
district court suggestion that a defendant 
who is unable to exonerate itself should 
be held jointly and severally liable for 
plaintiff's damages, rather than simply 
being held liable for its actual or presumed 
percentage share of the damages. Under 
joint and several liability, the defendant 
would be entitled to contribution from 
other manufacturers who distributed DES 
in the relevant market and were also 
unable to prove that they did not produce 
or distribute the DES in question. 

In rejecting the application of the joint 
and several liability doctrine, the Conley 
court concluded that joint and several 
liability would be contrary to the very 
premise upon which the market-share al- 
ternate theory is based, namely that no 
defendant will be held liable for more 
harm than it statistically could have caused 
in the respective market. Implicit in the 
court’s reasoning is recognition of the 
need to safeguard the due process rights 
of the defendants. Making defendants 
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jointly and severally liable with defunct, 
insolvent, or otherwise uncollectible code- 
fendants would impermissibly expand the 
defendants’ exposure vastly beyond the 
theoretical ‘‘statistical harm” done to con- 
sumers within the relevant market. 

Furthermore, the Florida Supreme 
Court determined that except under three 
specific circumstances, the Florida Legis- 
lature had abrogated joint and several 
liability in 1986 with its enactment of F.S. 
§768.81. Thus, the Conley court ruled that 
in light of this expressed legislative pro- 
nouncement, the incorporation of the doc- 
trine of joint and several liability into a 
market-share theory of liability would be 
contrary to the policy of the State of 
Florida. It should be noted, however, that 
a DES plaintiff is a faultless victim of an 
insidious product and, therefore, under 
F.S. §768.81 defendants would remain 
jointly and severally liable for economic 
damages. 


Beyond DES? 

The scope of application of the Conley 
decision will be the subject of heated legal 
debate. Whether the market-share alternate 
liability theory is limited to DES is unclear 
from the court’s analysis. The Conley 


court expressly concluded that the theory 
was unsuited for asbestos litigation be- 
cause several of the asbestos products 
were identified and the identity of at least 
one manufacturer who caused the injury 
was established. The lack of uniformity of 
the risk of the asbestos products was also 
a factor stated by the court in Celotex 
Corporation v. Copeland, 471 So.2d 533 
(Fla. 1985), in rejecting market-share. The 
Florida Supreme Court’s distinction be- 
tween Copeland and Conley indicates that 
the theory will be very narrowly applied. 
The Conley opinion indicates that the 
market-share alternate theory will not ap- 
ply where any manufacturer is identifiable, 
or the products are not identical in their 
inherent risk of harm. Therefore, the Con- 
ley rationale is seemingly limited to those 
generically distributed products that are 
identical in chemical composition or for- 
mula, such as drugs, pesticides, or finite 
mineral products. 


With the adoption of the market-share 
alternate theory, the Florida Supreme 
Court took a grand step in expanding 
Florida tort law to meet the demands of 
modern society. The crux of this theory is 
that innocent, injured plaintiffs may re- 


cover from defendant manufacturers of 
generically defective products distributed 
in a massive marketplace. The court re- 
sponded to the unique circumstances sur- 
rounding DES cases and thus relaxed the 
traditional principles of causation. Ex- 
tension of Conley beyond DES will un- 
doubtedly be the subject of many future 
decisions. With the Conley ruling, the law 
is advanced under a realistic approach 
designed to balance the needs of the 
injured with a technologically-advancing 
society demanding change.) 

1 The drug Diethylstilbestrol (DES) was in- 
tended to prevent miscarriages by pregnant 
women and, in 1971, was discontinued when 
medical researchers established a possible link 
between a form of cancer in young women and 
ingestion of DES by their mothers. 

2 The case was before the court on a question 
certified by the Fourth District Court of Appeal 
in 1985. Conley v. Boyle Drug Co., 477 So.2d 
600 (Fla. 4th D.C.A. 1985). 

3 The impact of the apparent conflict between 
Conley and §768.81 of the Tort Reform Act is 
beyond the scope of this article. Practi- 
tioners must be aware of this issue. Plaintiffs 
will undoubtedly argue that Fra. Strat. 
§768.71(1) (1986), when read with §768.81(3) 
requires the court to apply joint and several 
liability. This view ought trigger a constitu- 
tional challenge to the whole of the market- 
share alternate theory. 
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BUSINESS LAW 


Florida Franchise Law 


ranchising has been called 

**the most dynamic business 

arrangement since the emer- 

gence of the corporation a 
century ago.’”! It is estimated that close 
to 40 percent of all retail sales in the U.S. 
are made by franchised outlets, with a new 
one opening every 17 minutes.” 

Most lawyers with a business or com- 
mercial practice have some familiarity 
with franchising—perhaps having ana- 
lyzed a business opportunity for a client, 
helped extricate a client from his franchise 
purchase, or advised a client on business 
expansion. 

But what many lawyers do not fully 
appreciate is that franchising is a regulated 
industry and a specialized area of legal 
practice. All franchise offerings in the 
USS. are federally regulated and most sales 
are also governed by state law and admin- 
istrative rule. Additionally, many states 
have passed laws that affect various as- 
pects of the franchise relationship, 
including termination and renewal, and not 
just in those specific industries such as 
petroleum, auto dealerships, agricultural 
equipment, and beer distributorships 
which traditionally have been singled out 
for special legislative protection. Such 
specialized statutes are rarely relevant to 
matters outside their specific purview and 
are not intended to be covered here. 

This article will review the significant 
laws that apply to franchising in Florida — 
those laws which are utilized both offen- 
sively and defensively in franchise 
litigation and with which the office practi- 
tioner should be familiar before advising 
a business client. 


Franchising Defined 

Franchising is a method of expanding 
the distribution of products or services 
through the managerial efforts and finan- 
cial resources of others. The most precise 
definition of a franchise is a very lengthy 
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one provided by U.S. Federal Trade Com- 
mission regulations at 16 C.F.R. §436. 
State statutory definitions vary somewhat, 
but virtually every definition requires the 
presence of three essential elements: 1) 
The buyer is given the right to use the 
seller’s name, logo, trademark, or advertis- 
ing; 2) the seller provides significant 
assistance and/or exercises significant con- 
trol in the operation of the buyer’s 
business; and 3) the buyer pays $500 or 
more during the first six months of opera- 
tion, excluding wholesale purchases of 
inventory. 

The U.S. Department of Commerce 
divides franchising into two types: product 
franchising and business format franchis- 
ing. The former occurs when a manufac- 
turer of a trademarked product enters into 
a product distribution arrangement in 
which the dealer is identified with the 
manufacturer. Examples are gas service 
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stations and auto dealers. A business for- 
mat or package franchise is a relationship 
that includes not only the product and 
trademark but also the business plan. Ex- 
amples are fast food restaurants and 
motels. 


History of Franchise 
Regulation 

Franchising began in the early 1950’s 
and was completely unregulated until 
1971 when the State of California enacted 
the first franchise investment law. Thirteen 
states followed suit and imposed registra- 
tion requirements (Hawaii, Indiana, 
Illinois, Maryland, Minnesota, New York, 
North Dakota, Rhode Island, South Da- 
kota, Virginia, Washington, and Wiscon- 
sin. Michigan had a registration require- 
ment up until 1984, but now requires only 
disclosure and notification to the state’s 
attorney general.). In addition, Oregon 
requires disclosure, but no registration, 
and Texas requires compliance with the 
FTC rule and limited notice registration. 

The federal government did not act until 
1979, having spent the decade of the 
1970’s investigating franchising. The Fed- 
eral Trade Commission concluded there 
were significant abuses in franchising that 
could be remedied by the seller providing 
accurate information to the buyer. Accord- 
ingly, the FTC adopted its trade regulation 
‘*rule’’ regarding disclosure, entitled ‘‘Dis- 
closure Requirements and Prohibitions 
Concerning Franchising and Business Op- 
portunity Ventures.’’ Along the lines of 
federal securities laws, the rule requires 
of all franchisors detailed disclosure of 
material terms and conditions of the fran- 
chise agreement, all related agreements, 
and information about the business and its 
principals. 16 C.F.R. §436. The FTC rule 
requires disclosure only, not registration, 
and does not preempt state laws as long 
as each state requires similar or more 
expansive disclosure. 
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FTC Rule 

The rule governs all franchise sales 
throughout and from the U.S., (even where 
the franchisor’s activities are limited to a 
single state) and requires delivery to a 
prospective franchisee of a disclosure docu- 
ment, commonly called an ‘‘offering 
circular’ or ‘‘prospectus’’ in one of two 
formats: the 20-item format prescribed in 
the rule, or the Uniform Franchise Offer- 
ing Circular (UFOC) prescribed by the 
North American Securities Administrators 
Association. The UFOC is the most 
widely used document since it most often 
complies with the varying state registra- 
tion and disclosure laws. 

A disclosure document must be pro- 
vided at the earlier of the first personal 
meeting with the prospective franchisee 
or 10 business days prior to 1) execution 
of the franchise agreement or 2) any 
payment in connection with the sale. Any 
violation of this disclosure requirement is 
considered an unfair and deceptive act 
within the meaning of §5 of the Federal 
Trade Commission Act, under which the 
Commission may bring an enforcement 
action or seek civil penalties. Although the 
FTC, in its opening statement of basis and 
purpose for the rule, indicated that a 
private right of action against violators 
would be recognized, the courts have held 
that no private right of action exists for 
violation of this rule.4 To date, the Com- 
mission has only brought a handful of 
enforcement action under the FTC rule,> 
and consequently, franchisees damaged 
by violation of the rule have to look to 
state ‘‘little FTC’’ acts and other avenues 
for relief. 


Florida’s Little FTC Act 

Unlike some other states, Florida has 
no single overall statute governing fran- 
chising. Instead there are several statutes 
that impact on franchise sales and regulate 
certain aspects of the franchise relation- 
ship. Franchisors do not have to register 
with the state as do other business oppor- 
tunity sellers, unless the particular 
franchise fails to meet the requirements for 
exemption from Florida’s Sale of Business 
Opportunity Act, discussed below. 

Florida’s Deceptive and Unfair Trade 
Practices Act, (‘‘litthe FTC’’) F.S. 
§§501.201-501.213, prohibits unfair meth- 
ods of competition and unfair and 
deceptive trade practices in ‘‘consumer 
transactions,’ which by definition in- 
cludes a lease or sale of a ‘‘business 
opportunity’’ in which the purchaser has 


not been previously engaged and which 
requires his investment and services on a 
continuing basis. The law is intended to 
secure for the Florida public, the consumer 
protection benefits of §5(a) (1) of the 
Federal Trade Commission Act, 15 U.S.C. 
§$45(a) (1). 

Florida’s little FTC act, first enacted in 
1971, gives enforcement authority to both 
state attorneys and the Department of 
Legal Affairs and also a private cause of 


action for damages, attorneys’ fees, costs, 
and injunctive relief. The act gives the 
Department of Legal Affairs the authority 
to draft regulations to enforce the statute, 
and it has done so in Rule 2-17.04 of the 
Florida Administrative Code. This rule 
States that it is an unfair and deceptive 
practice for a franchisor to make any 
misrepresentation about such items as the 
chances for success, known required total 
investment, training and management as- 
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sistance available, future profits, demo- 
graphic factors of the territory, and a 
number of other items. The rule also 
requires written contracts encompassing 
those terms about which the rule prohibits 
misrepresentations, and states that viola- 
tion of a contract ‘‘which contains the 
required clauses’’ is an unfair or deceptive 
trade practice, presumably subject to the 
remedies provided by F.S. §§501.211 and 
501.215. The statute has been judicially 
applied to statements made in connection 
with sale of at least one franchise, al- 
though the court required a showing that 
the statements caused plaintiffs’ injury. 
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Chicken Unlimited, Inc. v. Bockover, 374 
So.2d 96 (Fla. 2d DCA 1979). Florida 
courts utilize FTC and federal court inter- 
pretations of §5 of the FTC Act in 
construing the Florida law.® See Day v. 
LeJo Enterprises, Inc., 521 So.2d 175, 178 
(Fla. 3d DCA 1988), citing, Urling v. 
Helms Exterminators, Inc., 468 So.2d 451 
(Fla. 1st DCA 1985), citing, Spiegel, Inc. 
v. FTC, 540 F.2d 287, 293 (7th Cir. 1976). 


Franchise Misrepresentations 

F.S. §817.416, provides a remedy of 
rescission and refund to any purchaser of 
a franchise or distributorship for inten- 
tional misrepresentations made about 1) a 
franchisee’s prospects of success, 2) the 
known required total investment, and 3) 
efforts to sell more franchises than is 
reasonable to expect a market to bear. 
Violation of the statute is also a crime. A 
purchaser may recover all money invested 
in the franchise from either the franchisor 
or the prior franchisee who sold the fran- 
chise. Attorneys’ fees and costs are 
recoverable, but at the discretion of the 
court. 

The statute specifically applies to com- 
mercial relationships where one party is 
1) ‘‘granted the right to offer, sell and 
distribute goods or services manufactured, 
processed, distributed or, in case of serv- 
ices, organized and directed by another 
party’’; 2) ‘‘wherein the franchisee as an 
independent business constitutes a compo- 
nent of franchisor’s distribution system’’; 
and 3) ‘‘wherein the operation of the 
franchisee’s business franchise is substan- 
tially reliant on franchisors for the basic 
supply of goods.’’ F.S. §817.416(1)(b)(2)- 
(4) (1989). 

Clearly not all franchises are covered 
by this statute and perhaps not business 
format or package franchises. However, 
in Boca Mara Properties, Inc. v. Interna- 
tional Dairy Queen, Inc., C.A., 732 F.2d 
1550 (11th Cir. 1984), the court held that 
a Dairy Queen store was a ‘‘franchise’’ 
within the meaning of the statute even 
though the franchisor did not directly 
supply products, since it had established a 
network of approved suppliers from whom 
the franchisees were required to purchase 
packaged ingredients necessary for the 
approved products. In another decision, 
Travelodge International, Inc. v. Eastern 
Inns, Inc., 382 So.2d 789 (Fla. 1st DCA 
1980), the court held that to recover dam- 
ages, the franchisee (or distributor) must 
prove intentional words or conduct by the 
franchisor (in this case, with respect to the 
prospects for success) upon which the 
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franchisee relied to his detriment, which 
proved not to be in accordance with the 
facts. This is an improvement for the 
injured party on common law fraud, which 
requires misrepresentations of a past or 
existing material fact. 


Sale of Business Opportunities 

Florida’s Sale of Business Opportuni- 
ties Act, F.S. §§559.80-559.815, is a 
disclosure and registration statute that re- 
quires registration of all business 
opportunities with the Division of Con- 
sumer Services of Florida’s Department 
of Agriculture and Consumer Services. 
The definition of ‘‘business opportunity’’ 
specifically excludes the sale of ‘‘ongoing 
businesses when the owner of those busi- 
nesses [himself] sells and intends to sell 
only those business opportunities’’ and 
they number no more than five. A ‘‘busi- 
ness opportunity’’ is defined as the sale 
or lease of products, equipment, supplies, 
or services sold for an initial fee over 
$500, to enable a purchaser to start a 
business and in which the seller makes any 
one of the following kinds of representa- 
tions: 1) That he will assist in providing 
or will provide locations for vending ma- 
chines, display cases, currency-operated 
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machines or the like on others’ premises; 
2) that he will purchase back any products 
made by the buyer utilizing supplies from 
the seller; 3) that he guarantees in writing 
that the buyer will derive income exceed- 
ing the price paid for the business or 
refund for dissatisfaction; or 4) that he 
will provide a sales or marketing program, 
to enable the buyer to derive income, 
except if the program is sold in conjunc- 
tion with the licensing of a registered trade 
or service mark. This latter exception 
exempts most franchisors from the act, 
since by definition a franchise includes the 
seller giving the buyer the right to use his 
name, logo or mark, and such marks are 
almost always registered. Importantly, how- 
ever, to the extent that a franchisor makes 
any of the representations set forth in 1), 
2), or 3) above, he is nevertheless subject 
to the act. 

The act requires preparation of a disclo- 
sure document to be filed with the 
Division of Consumer Affairs and pro- 
vided to a prospective purchaser at least 
72 hours prior to the execution of a 
contract or receipt of any consideration. A 
$50,000 bond or trust account must be 
posted in favor of the division if the seller 
makes any representation as set forth in 
3) above (F.S. §559.801(1)(c)). The statute 
also prescribes the form for business op- 
portunity contracts and provides signifi- 
cant private remedies for breach of the 
statute. Any injured purchaser may, within 
one year of the execution of the contract, 
rescind the agreement and recoup all sums 
paid. Breach of contract remedies are also 
available and the statute provides for re- 
covery of attorneys’ fees. Further, failure 
to file with the division and violation of 
the statute may be a third-degree felony. 


Florida’s Antitrust Law 

Florida’s Antitrust Act of 1980, F.S. 
§§542.15-542.36, is a complement to fed- 
eral antitrust law paralleling §§1 and 2 of 
the Sherman Act and §3 of the Clayton 
Act. The law provides civil and criminal 
penalties, treble damages, costs, and attor- 
neys’ fees (F.S. §542.22(1)) to anyone 
injured in his business or property. 

The effect on franchised businesses of 
the antitrust laws is not substantially dif- 
ferent from their effect on other businesses 
and is beyond the scope of this article. Of 
note, however, is the fact that F-.S. 
§542.33(2)(b) specifically validates con- 
tracts by which the licensee of a trademark 
and business format agrees to refrain from 
competition and solicitation of customers 
for a reasonable period of time and within 


a reasonable area, so long as the licensor 
or any person deriving title from the 
licensor, continues to carry on a like 
business within such area for such period 
of time. For a franchisor who grants 
exclusive territories, however, the act 
could preclude enforcement of such a 
covenant not to compete if a terminated 
or expired franchise is not replaced. 


Conclusion 

Even though Florida has no comprehen- 
sive franchise investment or relationship 
law as do numerous other states, its laws 
provide important sanctions against the 
unwary franchisor. It would appear that 
few attorneys are fully aware of the strong 
remedies available to franchisees who suf- 
fer due to a franchisor’s breach of contract 
or misrepresentation as there are few re- 
ported decisions involving the foregoing 
statutes and regulations to date. This 
should change as Florida’s franchising 
activity continues to increase. 

1 ComMITTEE ON SMALL Business, House oF 
REPRESENTATIVES, FRANCHISING IN THE U.S. 
Economy: PRrosPECTS AND ProBLems, 101st Con- 
gress, 2d Sess. (August 1990). 

2 Statistics of the U.S. Department of Com- 
merce, ‘‘Franchising in the Economy 1986- 


1988,’’ U.S. Department of Commerce, Bureau 
of Industrial Economics. 

3 Fra. Stat. §320.641 provides protection 
from unfair cancellation of motor vehicle dealer 
franchises; Section 563.022 provides protection 
for beer distributors; the Farm Equipment Manu- 
facturers and Dealers Act, Fia. Star. §§686.40- 
686.418, governs terminations of tractor or 
farm equipment franchises. Nationally, 15 
U.S.C. §§1221-1225 is the Automobile Deal- 
ers’ Day in Court Act and 15 U.S.C. §§2801- 
2806, the Petroleum Marketing Practices Act, 
governs franchises in the distribution of motor 
fuel nationwide. For full treatment of these 
laws, see Owen and Hawkes, Franchise Agree- 
ments: Expanding Protections Against 
Termination. and Nonrenewal, 62 F.a.B.J. 29 
(1988). 

4 See, e.g., Holloway v. Bristol-Myers Corp., 
485 F.2d 986 (D.C. Cir. 1973) (no private right 
of action for a violation of §S of the FTC Act); 
Chelson v. Oregonian Publishing Co., Bus. 
Fran. Guide (CCH) 17652 (D. Or. June 1981), 
Freedman v. Meldy’s, Inc., 587 F. Supp. 658 
(E.D. Pa. 1984), Mon-Shore Management, Inc. 
v. Family Media, Bus. Fran. Guide (CCH) 
18494 (S.D. N.Y. Dec. 1985). 

5Only 15 enforcement actions had been 
brought under the FTC rule through 1987. 

© The Florida Supreme Court has held that 
to preserve the constitutionality of the statute, 
any incorporation of federal law interpretations 
are limited to those decisions in effect at the 
time of enactment. Department of Legal Affairs 
v. Rogers, 329 So.2d 257 (Fla. 1976). 
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CRIMINAL LAW 


The Defense of Entrapment 


he law of entrapment is cur- 

rently unsettled in the State of 

Florida. The courts have, over 

the past years, created two 
distinct tests for entrapment. The first and 
most often used test focuses on the predis- 
position of the defendant to commit a 
crime. The determinative issue is whether 
the defendant was willing to engage in the 
criminal activity before the government 
became involved in the enterprise. The 
second test focuses on the government’s 
action or conduct in the commission of the 
crime. The courts have consistently at- 
tempted to strike a balance between 
conflicting interests in this area of law. 
Generally, the goal has been to catch the 
habitual criminal, but not at the expense 
of the innocent. 

Entrapment as a defense in the United 
States gained acceptance slowly. Ameri- 
can courts initially adhered to the 
contention that a crime was a crime re- 
gardless of the circumstances surrounding 
its commission. The New York Supreme 
Court exemplified this view in Board of 
Commissioners v. Backus with the Biblical 
analogy: 

Even if inducements to commit crime could be 
assumed to exist in this case, the allegation of 
the defendant would be but the repetition of the 
pleas as ancient as the world, and first inter- 
posed in paradise: “‘The serpent beguiled me 
and I did eat.’ That defense was overruled by 
the great Lawgiver, and whatever estimate we 
may form, or whatever judgment pass upon the 
character of conduct of the tempter, this plea 
has never since availed to shield crime or give 
indemnity to the culprit, and it is safe to say 


that under any code of civilized, not to say 
Christian ethics, it never will.’ 


Entrapment and 
the Supreme Court 

The U.S. Supreme Court has addressed 
the entrapment defense in four principal 
cases. 

1) Sorrells v. United States, 287 U.S. 
435 (1932), was a prohibition case involv- 
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ing excessive encouragement of crime by 
law enforcement officials. The Supreme 
Court reversed a conviction for illegal sale 
of liquor? on the grounds of entrapment? 
where the undercover agent repeatedly 
importuned the initially reluctant defen- 
dant.4 The Supreme Court held that 
entrapment occurs: ‘“‘[W]hen the criminal 
design originates with the officials of the 
Government, and they implant in the mind 
of an innocent person the disposition to 
commit the alleged offense and induce its 
commission in order that they may prose- 
cute.’’5 

2) In Sherman v. United States, 356 
U.S. 369 (1958), another important Su- 
preme Court entrapment case decided 26 
years later, the Court again reversed a 
conviction for the sale of contraband. In 
Sherman, the undercover agent and the 
defendant met in the office of the doctor 
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who was treating them for narcotics addic- 
tion. After several meetings, they 
developed a friendship. The governmental 
agent then began to ask the defendant for 
the name of a source for drugs. 

A majority in Sorrells and a unanimous 
Court in Sherman agreed that 1) the gov- 
ernment may lay traps for the unwary 
criminal,© 2) that entrapment, however, 
warrants release of a criminal, and 3) that 
the government conduct in these cases 
constituted entrapment.” There was, how- 
ever, substantial disagreement as to the 
rationale for the defense and the proper 
test for determining whether entrapment 
has occurred. 

The controversy among the justices has 
given rise to the two prevailing approaches 
to entrapment. They are the subjective 
approach and the objective approach. The 
subjective approach, adopted in Sherman 
and Sorrells, has been adopted in a major- 
ity of the states.8 This approach, which 
will be discussed in greater detail herein, 
defines entrapment as a substantive law 
defense resting upon the subjective state 
of mind of the defendant. Under the mi- 
nority approach, the objective test focuses 
on the inducements used by the govern- 
ment to encourage a defendant.? 

3) In United States v. Russell, 411 US. 
423 (1973), the Supreme Court again 
examined the entrapment doctrine. In that 
case, the Ninth Circuit had reversed the 
defendant’s conviction for unlawful manu- 
facturing and processing of metham- 
phetamine (‘‘speed’’). The appellate 
court’s entrapment argument was based 
not on the defendant’s lack of predisposi- 
tion to commit the crime, since he freely 
admitted a prior criminal intent, but in- 
stead upon the extensive degree of 
governmental participation in the criminal 
enterprise.!° In a five-to-four decision, the 
Supreme Court rejected the Ninth Cir- 
cuit’s treatment of settled precedent —i.e., 
Sorrells and Sherman —which had denied 
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the entrapment defense to predisposed 
defendants. The Court held that to permit 
the admittedly predisposed Russell to pre- 
vail on entrapment grounds would 
overrule Sorrells’ and Sherman’s common 
holding, that predisposition vitiates entrap- 
ment.'!! The Court, however, acknowl- 
edged the existence of a possible due 
process defense and expressly stated: 
“‘[W]e may some day be presented with a 
Situation in which the conduct of law 
enforcement agents is so outrageous that 
due process principles would absolutely 
bar the government from invoking judicial 
processes to obtain a conviction.’’!2 

4) In Hampton v. United States, 425 
U.S. 484 (1976), the Supreme Court revis- 
ited the entrapment defense. In Hampton, 
the defendant claimed that the heroin he 
allegedly sold was supplied by a govern- 
ment informer who entrapped him into 
selling it to other governmental officers. 
The defendant requested a jury instruction 
mandating his acquittal on entrapment 
grounds, if the jury found that he had sold 
narcotics supplied to him by a government 
informant. Both the trial court and the 
court of appeals rejected this instruction. 
On appeal, the defense did not request that 
the predisposition test be rejected, but 
tather seized upon the statement in Russell 
suggesting the possibility of a situation 
sufficiently outrageous that due process 
principles would apply. A plurality of the 
Court acknowledged that the govern- 
ment’s role in the present case was more 
significant than that in Russell. Neverthe- 
less, the plurality dismissed the defen- 
dant’s due process argument, indicating 
that the government’s conduct did not 
deprive the defendant of any constitutional 
protections. The majority of the Court 
reaffirmed the subjective entrapment test 
of Sorrells and Russell. 


Entrapment in Florida 

In 1985, the Florida Supreme Court 
considered several cases relating to the 
issue of entrapment. In State v. Wheeler, 
468 So.2d 978 (Fla. 1985), the Supreme 
Court defined the burden of proof to be 
carried by the prosecution and defense in 
entrapment cases. According to the court, 
after the defendant satisfies his initial 
burden of establishing a prima facie case 
of entrapment, the issue must be submitted 
to the jury. It is not necessary that the 
defendant convince the trial judge of the 
merits of the entrapment defense because 
the trial judge may not weigh the evidence 
before him in determining whether the 
instruction is appropriate. It is enough if 


the defense is suggested by the evidence 
presented. Pope v. State, 458 So.2d 327 
(Fla. 1st DCA 1984), rev. denied, 462 
So.2d 1108 (1985). If a sufficient level of 
evidence relating to entrapment has been 
established, the prosecution then bears the 
burden of disproving entrapment beyond 
a reasonable doubt. 

In Cruz v. State, 465 So.2d 561 (Fla. 
1985), cert. denied, 473 U.S. 905 (1985), 
the court considered whether a ‘“‘subjec- 
tive’? and ‘‘objective’’ entrapment 
doctrine could coexist. The Florida Su- 
preme Court ruled that when considering 
an entrapment defense, a trial judge must 
first apply the threshold objective test to 
determine whether the defendant was en- 
trapped as a matter of law. If the defense 
passes this threshold test, then the subjec- 
tive test, which focuses upon the 
predisposition of the defendant, is a ques- 
tion for the jury.!3 

The threshold objective test focuses 
upon whether the police resorted to imper- 
missible techniques to obtain a convic- 
tion.'4 This view recognizes that there 
may be official conduct which is so egre- 
gious as to impugn the integrity of a court 
that the predisposition of a defendant be- 
comes irrelevant.!5 

The Cruz court then formulated a two- 
pronged inquiry for use in applying the 
threshold objective test. The first prong is 
whether the police activity had as its end 
the interruption of a specific criminal 
activity. This inquiry should reveal 
whether no such crime exists but for the 
police activity engendering the crime. 

The second prong of the inquiry is 
whether the police utilized means reason- 
ably tailored to apprehend those involved 
in the ongoing criminal activity.!© Further 
consideration under this second prong is 
whether a government agent induced or 
encouraged the defendant to engage in 
conduct which is a criminal offense ‘‘by 
either: (a) making knowingly false repre- 
sentations designed to induce the belief 
that such conduct is not prohibited; or (b) 
employing methods of persuasion or in- 
ducement which create a substantial risk 
that such an offense will be committed by 
persons other than those who are ready to 
commit it.’’!7 

The Third District Court of Appeal has 
held that the Cruz objective test of entrap- 
ment has been abolished by the new 
entrapment statute, F.S. §777.201, applica- 
ble to all offenses committed on or after 
October 1, 1987. See Gonzalez v. State, 
525 So.2d 1005 (Fla. 3d DCA 1988), at 
note 1; State v. Lopez, 522 So.2d 537 (Fla. 


3d DCA 1988), at note 1. But see Bowser 
v. State, 555 So.2d 879 (Fla. 2d DCA 
1989), in which the court declined to 
follow the footnoted suggestion of the 
Third District Court of Appeal that the 
objective test of Cruz had been abolished 
by F.S. §777.201. The Fourth District 
Court of Appeal apparently concurred 
with the Second District Court of Appeal’s 
view that the Cruz objective test remained 
viable. See London v. State, ___ So.2d 
___.» 15 F.L.W. 1857 (Fla. 4th DCA 
1990); and State v. Burch, 545 So.2d 279 
(Fla. 4th DCA 1989). 

F.S. §777.201 (1987) provides as fol- 

lows: 
(1) A law enforcement officer, a person en- 
gaged in cooperation with a law enforcement 
officer, or a person acting as an agent of a law 
enforcement officer perpetrates an entrapment 
if for the purpose of obtaining evidence of the 
commission of a crime, he induces or encour- 
ages and, as a direct result, causes another 
person to engage in conduct constituting such 
crime by employing methods of persuasion or 
inducement which create a substantial risk that 
such crime will be committed by a person other 
than the one who is ready to commit it. 

(2) A person prosecuted for a crime shall be 
acquitted if he proves by a preponderance of the 
evidence that his criminal conduct occurred as 
a result of an entrapment. The issue of entrap- 
ment shall be tried by the trier of fact. 

Whether the statute abolishes the Cruz 
objective test or merely removes from the 
trial judge the discretion to make a deter- 
mination of inducement as a matter of 
law, it is nonetheless clear that the subjec- 
tive element remains as the principal if not 
the sole focus of the defense. In Gonzalez 
v. State, So.2d____, 15 F.L.W. 2576 
(Fla. 3d DCA 1990), the Third District 
Court of Appeal upheld the constitutional- 
ity of the entrapment statute. 

It is possible to avoid the statutory 
conflict by using a due process analysis. 
The leading case in Florida is State v. 
Glosson, 462 So.2d 1082 (Fla. 1985). In 
Glosson, the Supreme Court held that the 
due process clause of the Florida Constitu- 
tion (Art. I, §9) requires dismissal of 
criminal charges where constitutional due 
process rights of a defendant are violated 
by governmental misconduct, regardless 
of the defendant’s predisposition. Glosson 
notes that in dicta from Russell, the court 
appeared to recognize the due process 
defense regardless of a defendant’s predis- 
position.'8 

In summary, the Supreme Court in 
Glosson, held that the due process defense 
is constitutionally-based!9 where the Su- 
preme Court in Cruz, in a footnote 
concerning the objective prong stated: 
““TWhhile the objective view parallels a 
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due process analysis, it is not founded on 
constitutional principles.’’2° It appears, 
however, that the objective prong of the 
entrapment defense and the due process 
clause are substantially similar. Some 
courts have considered them together, 
while other courts, when the defenses were 
raised separately, have considered the de- 
fenses individually. In Taffer v. State, 504 
So.2d 436 (Fla. 2d DCA), cause dis- 
missed, 506 So.2d 1043, rev. denied, 511 
So.2d 1000 (Fla. 1987), the defendant 
relied on Glosson and Cruz in his motion 
to dismiss. The trial court considered the 
two prongs of the entrapment defense 
(objective and subjective) separately. In 
State v. Garcia, 528 So.2d 76 (Fla. 2d 
DCA), rev. denied, 536 So.2d 244 (Fla. 
1988), the defendants also argued entrap- 
ment as a defense distinct from due 
process. However, the court treated the 
objective entrapment defense as if it were 
the same as, or included in, the due 
process defense. 

While a due process argument probably 
should not prevail absent outrageous con- 
duct, the issue of the viability of 
“objective entrapment as a matter of law” 
will most likely have to be resolved by the 
Florida Supreme Court in light of the 
language of the new statute and the con- 
flict between the Third, Second and Fourth 
Circuits in interpreting the statute. 


Conclusion 

There remain two tests generally used 
in the entrapment area: The traditional 
predisposition toward criminal activity 
test, supported by the majority opinions 
of the Supreme Court in Sorrells, Sher- 
man, and Russell, and by the Hampton 


plurality; and the due process defense, 
which evolved from Russell and was ap- 
proved by a majority of the justices in 
Hampton. The objective test of entrapment 
which was articulated by concurring jus- 
tices in Sorrells and Sherman, formed the 
basis of the later due process defense, and 
can arguably be said to have been effec- 
tively replaced by it. 

The one aspect of entrapment which is 
universally recognized in the United States 
is that at some point police encouragement 
of crime becomes so cgregious as to 
mandate the release of the encouraged 
defendant. The courts must be allowed to 
dismiss prosecutions when in their view 
the police behavior oversteps the bounds 
of due process of law. The courts, how- 
ever, should not lose sight of the reasons 
for allowing substantial government in- 
volvement in the detection and investiga- 
tion of crime. Our criminal justice system 
allows this activity in order to stop crime 
and to incarcerate criminals. The process 
of detecting and investigating crime is a 
difficult one in which the courts ‘should 
resist reversing convictions simply based 
on feelings of being offended by ‘“‘some 
fastidious squeamishness or private senti- 
mentalism about combating crime too 
energetically.”’2!_ More preferable, and 
more compatible with fundamental fair- 
ness is Justice Frankfurter’s view that the 
courts of the United States must “‘accom- 
modate the dangers of overzealous law 
enforcement and civilized methods ade- 
quate to counter the ingenuity of modern 
criminals.”227 


129 How. Pr. 33, 42 (1864). 
2 Sorrells v. United States, 287 U.S. at 452. 
3 The trial judge ruled that as a matter of 
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law, there was no entrapment and the defendant 
was convicted and sentenced. 

4 Sorrells, 287 U.S. at 438. 

5 Id. at 442. 

6 Sherman v. United States, 356 U.S. at 372. 

7 Td. at 378; Sorrells, 287 U.S. at 452. 

8 LaFave and Israet, Criminat 452 Proce- 
DURE 248-249, (1985). 

9 Sherman, 356 U.S. at 375-76; Sorrells, 287 
USS. at 457. 

10 United States v. Russell, 459 F.2d 671 (9th 
Cir. 1972). 

11 United States v. Russell, 411 U.S. at 433. 

12 Td. at 431-32. 

13 Cruz v. State, 465 So.2d at 521. 

14 Td. at 520. 

15 Jd. at 521, quoting, State v. Molnar, 81 
N.J. 475, 484, 410 A.2d 37, 41 (1980). 

16 Cruz, 465 So.2d at 522. 

17 Td. 

18 State v. Glosson, 462 So.2d at 1084, citing, 
Russell, 411 U.S. at 431-32. 

19 Glosson, 462 So.2d at 1085. 

20 Cruz, 465 So.2d at 520, note 2. 

21 Rochin v. California, 342 U.S. 165, 172 
(1952). 

22 Sherman, 356 U.S. 369, 381 (1958) (Frank- 
furter, J., concurring). 
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About Setting Fees But Was Afraid to Ask 


ost matrimonial lawyers 

practice alone or in small 

firms that cannot afford the 

luxury of a full-time legal 
administrator/office manager. The manage- 
ment in such a firm must be done by the 
attorney and staff. There are some man- 
agement techniques that can help the 
attorney more efficiently and profitably 
practice matrimonial law. This article first 
will suggest some of these techniques and 
then pick up the testimony of an expert 
witness on the wife’s attorney fee in a 
hypothetical case to ponder how an attor- 
ney calculates an hourly rate. 


Law Office Staff Manual 

After teaching a law office management 
course to future legal assistants in a local 
community college for several years, I 
became convinced that a management tool 
worth its weight in gold is the law office 
staff manual. This defines, clarifies and 
sets down on paper what actually goes on 
in the law office. The introduction to the 
staff manual can cover the purpose of the 
manual, the philosophy of the firm, and 
the objectives of the firm. The next section 
““Work Rules”’ specifies days and hours, 
lunch, coffee breaks, holidays, vacations, 
sick leave, personal appearance, how to 
answer phones, smoking, absences, per- 
sonal appointments, personal phone calls, 
parking, continuing education, accidents, 
keys, staff meetings, trial period, raises, 
overtime, insurance, and pension/profit 
sharing plan. Then a most important sec- 
tion of the staff manual, ‘‘Job Descrip- 
tions” defines the duties of the legal 
assistant/office administrator, the legal sec- 
retary/receptionist, and the runner. 

The attorney and employees who read 
such a staff manual understand much 
better the individual responsibilities and 
duties of the employees and how the 
attorney wants the office operated. Writing 
such a staff manual will take a commit- 
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ment of time and energy by the attorney, 
but it will clear the attorney’s mind and 
bring order out of chaos very quickly. 


Time Keeping and Billing 
National surveys tell us that attorneys 
who keep time records increase their fee 
income up to 40 percent more than attor- 
neys who do not. Whether you use 
pegboard or computer time records, the 
important thing is to record the time when 
you perform the work. We all know how 
hard it is to recall how much time we spent 
on something at the end of the day, the 
next day, or a week later. I have my legal 
assistant/administrator input my time into 
our billing software package from my 
pegboard timeslips daily. By doing this I 
can get management reports during the 
month on total billable time worked and 
total fees earned. On the 2Sth of the 
month, it is a simple matter to print out the 
billings. I have the billings printed out on 


the 25th of the month, so they will arrive 
in the client’s mailbox before the first. 
This is based on the ‘‘first received, first 
paid” principle which a surprising number 
of clients observe. 

National surveys and our own experi- 
ence also have convinced us that we can 
substantially increase the amount of fees 
collected by promptly sending out a state- 
ment during the month the work was 
completed, and by following that up with 
a statement on the first of each month 
thereafter until it is paid. On the 10th of 
each month, the attorney should look at 
the “‘ageing of the receivables” which is 
nothing more than a listing of the accounts 
receivable by client name, amount due and 
whether the amount is currently due, 30 
days past due, 60 days past due, or 90 days 
past due. The attorney should do some- 
thing on each receivable that has not been 
paid by the 10th of each month: a tele- 
phone call, a letter or, in some cases, a 
motion to withdraw. The half-hour the 
attorney spends on the 10th of each month 
looking over the ageing of the receivables 
with his administrator will be time well 
spent. 


Word Processing/Computer 

This article will be read by at least one 
attorney who still dictates to a secretary 
who takes it down in shorthand, types it 
from her shorthand nctes on a typewriter 
with carbon paper, returns it to the attor- 
ney for correction, and then retypes not 
only the correction but the balance of the 
instrument following the correction until 
the lawyer is satisfied. Most of us long ago 
accepted the simple fact that production 
of legal work is at least doubled when the 
attorney dictates to a machine, the secre- 
tary transcribes from tapes at a word 
processor/computer, makes corrections, 
and prints out the corrections and balance 
of the instrument in seconds rather than in 
the minutes or hours it used to take. 
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Other Aids to Efficient Practice 

Probably every lawyer under 35 and 
many of us over that age now do our 
research by accessing data banks such as 
WESTLAW and LEXIS. The lightning 
speed of this research compared to the old 
method still amazes one raised in the 
precomputer age. Here and there comput- 
ers are even popping up on the desks of 
attorneys. Software packages for equitable 
distribution schedules — invaluable for me- 
diation, settlement negotiations or trial — 
make the matrimonial practice easier and 
more fun. A computer lists across its 
screen the item, fair market value, debt, 
equity, tax, share to wife, and share to 
husband. And if a change in the distribu- 
tion is made on an asset, all the 
calculations across and down are done by 
the computer. Other software packages 
can be used as simple data banks to store 
legal notes we used to put in notebooks 
after reading Florida Law Weekly. Now, 
the notes can be retrieved in seconds by 
the typing of a key word. 


The Calculation of 
an Hourly Rate 
An attorney’s calculation of a reason- 


able hourly rate is still a mystery to many 
judges, attorneys, and the public. A 
plumber does excellent work for $25 an 
hour. Why does a lawyer expect to receive 
$100, $150, $200 or more per hour? 
Where does this number come from? Is 
there any logical connection between this 
hourly rate and the attorney’s overhead 
and income? Or does the attorney just set 
the hourly rate at the highest number “‘the 
traffic will bear’’? 

In a typical post-trial hearing on the 
issue of the wife’s attorney’s fee, the 
attorney expert witness called by the wife 
gives his qualifications by education and 
experience, and testifies he has reviewed 
the files of the wife’s attorney, the court 
file, the affidavit or other itemization of 
services and time by the wife’s attorney, 
considered the important issues in the 
case, and the fees charged by other attor- 
neys in the area for similar services. Then 
he states what, in his opinion, is a reason- 
able fee for the wife’s attorney. Although 
the expert witness will be asked if the 
hourly rate charged by the wife’s attorney 
is a reasonable hourly rate based on hourly 
rates charged in the area, rarely is the 
witness at such a hearing asked to explain 
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how the particular attorney calculated the 
hourly rate to show that it is based on the 
cost of operating a modern law office and 
the attorney’s expectancy of a reasonable 
income. To illustrate how this questioning 
might be conducted, assume in a hypo- 
thetical case the expert witness has been 
qualified and has testified that one of the 
factors in the setting of the wife’s fee was 
his hourly rate and that the wife’s attorney 
has given the expert sufficient data on the 
firm to permit this series of questions. The 
questions might go like this: 


Q. Is the hourly rate of $155 per hour 
charged by the wife’s attorney a reason- 
able hourly rate based on what other 
attorneys charge in this circuit? 

A. Yes. 

Q. Did you discuss with the wife’s attor- 
ney how he calculated the hourly rate 
which he charges? 

A. Yes. 

Q. How did he calculate it? 

A. First this attorney puts in an eight-hour 
day, five days a week, which is 2,080 
hours per year. He subtracts from that total 
yearly time those hours which cannot be 
billed to any client, as shown on this 
exhibit: 


Total hours per year 2,080 
Subtract nonbillable time: 
Annual two-week vacation 
(6x5 x2) -80 
Legal holidays (12 x 8) -96 
Lunch/stress reducing activity 
(Two hours per day -2 x 5 x 50) -500 
Pro bono program -30 
CLE mandatory -10 
CLE specialty -15 
Local bar committees -30 
State Bar conventions/committees 
(Three days per year—3 x 8) -24 


Management matters 
(One hour per day-1 x 5x 50) = -250 


Net billable hours 1,045 


Q. Then what follows in this calculation 
of hourly rate? 

A. The wife’s attorney estimates his over- 
head based on operating his law office for 
the previous 12 months as shown in the 
following exhibit: 


Legal secretary/receptionist $20,000 
Legal assistant 35,000 
Employer portion FICA 5,000 
Health insurance attorney and staff 9,000 
Rent (1,000 ft. @ $19/ft.) 19,000 
Sales tax on rent (6%) 1,140 
Storage warehouse ($30/mo.) 360 
Office supplies 8,000 
Postage 1,200 
Stationery, printing 1,500 


ine | 
Documents 


Library 1,600 
Maintenance contracts on equipment 2,000 
Occupational licenses 130 
CLE 700 
Disability insurance on attorney 3,000 
Malpractice insurance 3,000 
Conventions, meetings 1,500 
Florida Bar dues 235 
Local bar dues 100 
Lawyer referral dues 30 
Office contents/work. comp. ins. 1,000 
WESTLAW data base ($25/mo.) 300 
Unemployment, state and federal tax 200 
Telephone and Yellow Pages 2,500 
Accounting 1,200 

Total overhead $117,695 


Q. Does the billing of the legal assistant’s 
time reduce the total overhead number? 
A. Yes. The wife’s attorney bills out the 
time of the legal assistant at $75 per hour 
and has been able to delegate to her 
billable time which averages 10 hours per 
week which would reduce the total over- 
head as follows: 


Total overhead 


$117,695 


Subtract additional fees based on 
billing the legal assistant’s time 
at $75 per hour, 10 hours per week 
50 weeks per year ($75 x 10 x 50) 


Net overhead 


$ 80,195 
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37,500 


Q. Does that mean that the legal assistant 
earns more than she is paid? 

A. Yes, it does. If the attorney delegates 
to the legal assistant sufficient tasks that 
can be billed to the client at the hourly rate 
of the legal assistant, then additional fees 
will be received which are more than 
sufficient to cover the legal assistant’s 
salary. 

Q. Now we have 1,045 net billable hours, 
about $80,000 net overhead. Is there any- 
thing else used by the wife’s attorney to 
calculate the hourly rate? 

A. Yes. The income before taxes the 
attorney expects to earn. The wife’s attor- 
ney in this case expects to earn from his 
practice $80,000 per year, before taxes. 
This $80,000 plus the net overhead of 
approximately $80,000 is $160,000 which 
is the total amount of gross fees the 
attorney must receive to reach the income 
goal. 

Q. What does all this have to do with the 
hourly rate the wife’s attorney charges? 
A. Everything. The wife’s attorney has net 
billable time of 1,045 hours per year. He 
needs $160,000 to pay his overhead and 


take home $80,000 before taxes. $160,000 
divided by 1,045 is $153 per hour. There- 
fore, the attorney calculates he must 
charge $155 per hour to pay his overhead 
and himself the amount desired. 


Conclusion 

The basic management tools discussed 
in this article will help the matrimonial 
lawyer more efficiently and more profit- 
ably earn a living practicing law. The 
calculation of an hourly rate explained by 
an expert attorney witness should help the 
trial judge understand why the attorney 
needs the hourly rate to pay his overhead 
and take home a reasonable income. In- 
come goals will vary based on years of 
experience, ability, energy, and reputation 
of matrimonial lawyers. But an analysis 
of billable hours actually available, office 
overhead, and the calculation of an hourly 
rate based on those factors should help the 
practicing family law attorney as well as 
the trial judge understand better the eco- 
nomics of operating a marital and family 
law practice. 
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WORKERS. COMPENSATION LAW 


Florida’s Going and Coming Rule 


lorida workers’ compensation 

law precludes recovery for in- 

juries which are sustained 

while employees are going to 
and from work under the doctrine com- 
monly referred to as the “going and 
coming rule.” Blount v. State Road Dept., 
87 So.2d 507, 509 (Fla. 1956). The going 
and coming rule evolved primarily 
through case law interpretations in many 
courts throughout the United States as a 
means of distinguishing those activities 
which are not work-related to the extent 
that an accident which occurs during such 
activities would not be considered com- 
pensable under workers’ compensation. 
Larson, Workers’ Compensation §15.11 
(1989). This article explores the erosion 
of Florida’s exclusionary going and com- 
ing rule and the various exceptions which 
have evolved through case law interpreta- 
tions. 

In order for an injury to be found 
compensable under the Florida workers’ 
compensation law, the injury must arise 
out of and occur in the course and scope 
of the employment. Factors to be consid- 
ered in determining whether an accident 
occurs in the “‘course of employment” 
include the time, circumstances, and place 
under which the accident occurred. 

Historically, the Florida Supreme Court 
has held that in order for an accident to 
be covered under Florida law, the accident 
must, in some way, be connected to the 
employment or some risk of injury must 
be associated with the activity. In Fidelity 
and Casualty Co. of New York v. Moore, 
196 So. 495 (Fla. 1940), the employee was 
required to be available at any time as 
manager of an auto parts department 
which provided maintenance services 24 
hours per day. Mr. Moore left the job site 
to drive his wife home and while returning 
directly to the business, struck a palm tree 
and died a few days later. The Florida 
Supreme Court reversed an award to the 


Factors to be 
considered include 
the time, 
circumstances, 
and place in 
which the accident 
occurred 


by Lorin Lee and 
Brian Bolton 


surviving spouse and held that the de- 
ceased was not in the course of the 
employment because the accident did not 
have its origin from some risk incident to 
or connected with the employment such 
that it flowed from the employment as a 
natural consequence. The court explained 
that his mission was purely personal to 
himself and to his wife, and therefore the 
accident was not covered under workers’ 
compensation. However, the Moore opin- 
ion is very clear in explaining that the 
deceased was neither responding to a par- 
ticular business call nor was he involved 
in an activity with a business purpose. 

In contrast, Cohen v. Sloan, 190 So. 14 
(Fla. 1939), is a case wherein the em- 
ployee was transported to another town 
by her employer for the purpose of per- 
forming an inventory. She chose to return 
home in a car with a co-employee and her 
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husband rather than with her employer and 
while doing so, she was killed in an 
automobile accident. The Florida Supreme 
Court heid that although she did not return 
with her employer, she remained in the 
course of her employment at the time of 
the accident. 

In Sweat v. Allen, 200 So. 348 (Fla. 
1941), the Florida Supreme Court further 
eroded what appears to have been a stricter 
construction of the going and coming rule. 
In that case, the claimant/employee was a 
deputy sheriff who was injured when he 
was hit by a dairy truck while walking 
from his home to a bus line and upon a 
public street. He was neither officially on 
duty nor was he attempting to enforce any 
law or perform any duty with which he 
was entrusted. However, the court ex- 
plained that there are many exceptions to 
the going and coming rule and, “‘no exact 
formula can be laid down which will 
automatically solve every case.’’ Further, 
the Sweat opinion focused on the claim- 
ant’s continuous duty to protect the safety 
of the community which placed the em- 
ployee on the job 24 hours a day, thus the 
finding of no compensable accident was 
reversed and remanded. Chief Justice 
Brown, in a dissenting opinion, reasoned 
that since the claimant was not reasonably 
fulfilling his duties at the time of the 
accident, and instead was merely perform- 
ing an incidental activity, then, the 
claimant’s case did not meet a principle 
measure of compensability. Indeed, even 
though it would appear that Moore would 
control the outcome of this case, the Sweat 
court distinguished the same without com- 
pelling analysis. Nonetheless, according 
to Sweat, finding a compensable accident 
is dependent on the nature and extent of 
the duty imposed upon the employee and 
the threshold, in this regard, seems to be 
rather low. 

The erosion of the going and coming 
rule continued under different theories 
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which were used to provide a nexus be- 
tween the workplace and the activity that 
gave rise to the accident at issue. For 
example, in Jacksonville Coach Company 
v. Love, 101 So.2d 361 (Fla. 1957), the 
Florida Supreme Count developed the idea 
that hazards encountered by an employee, 
if related to the workplace, can result in 
placing the employee in the course of the 
employment. In that case, the claimant 
was unsuccessful in establishing that there 
was an express or implied contract for 
transportation that subjected him to an 
increased risk. In Jacksonville Coach Com- 
pany, the claimant was afforded free 
transportation on the employer’s bus line 
and he was injured after disembarking 
from the bus and while crossing a public 
street on his way to work. However, had 
the claimant been injured while riding the 
bus, the outcome probably would have 
been different because in that situation the 
nexus between the workplace and the 
accident would have been clear. 

In Southern States Manufacturing Co. 
v. Wright, 200 So. 375 (Fla. 1941), the 
Florida Supreme Court dichotomized be- 
tween cases in which the employer and 
employee had a contract, whether express 
or implied, to cover the matter of transpor- 
tation. Interestingly, the employee was 
furnished with transportation to and from 
work and was injured while being trans- 
ported in the employer’s truck and while 
going to work. The court explained that 
the claimant had an implied duty to use the 
employer’s conveyance which brought the 
activity within the course of the employ- 
ment. 

In Kennedy v. Fulghum, 32 So.2d 919 
(Fla. 1947), the employee was injured 
after reporting to work and while being 
transported to the job site, not in the 
employer’s vehicle, but rather while riding 
with a co-employee. The Florida Supreme 
Court explained that the issue as to 
whether the employee was being paid at 
the time of the accident is not dispositive 
of the compensability issue. Rather, the 
court opined that the accident was not 
excluded under the going and coming rule 
and thus was compensable because the 
transportation to the job site advanced the 
interests of and benefited the employer in 
that the employer was assured that a full 
crew was on hand that day. 

Similarly, in Lee v. Florida Pine & 
Cypress, 157 So.2d 513 (Fla. 1963), claim- 
ant, having no other way to get home, 
accepted transportation from a fellow em- 
ployee. The Florida Supreme Court held 
that the injury sustained by the employee 


while on his way home and traveling with 
a fellow employee, which was necessitated 
by the fact that the employee’s usual ride 
with the employer was not available, was 
compensable under the Workers’ Compen- 
sation Act. The court reasoned that under 
a contract theory the claimant was prom- 
ised transportation and the employer must 
therefore assume the hazards of the high- 
way inherent with such a contract. 

In developing this doctrine of employer- 
provided or -sponsored transportation as a 
method of limiting the going and coming 
rule, Florida courts have often been con- 
fronted with factual situations involving 
accidents which arise out of on-call em- 
ployment with employees who did not 
have fixed work schedules. While on-call 
status does not necessarily control the 
outcome of a case, such circumstances 
tend to indicate that the claimant, at the 
time of the accident, was more than 
merely an employee with set hours and 
duties. In fact, in Bowen v. Keene, 17 So. 
2d 706 (Fla. 1944), the employee was 
found to be in the course of his employ- 
ment when, under the circumstances, he 
was on-call 24 hours a day and on his way 
to work, the latter of which would, of 
course, normally invoke application of the 
going and coming rule. The Florida Su- 
preme Court defined the employment as 
more than on-call and construed the cir- 
cumstances as 24-hour work status taking 
into account that the worker had no set 
schedule and that he had been instructed 
to return to work by the employer at a very 
early hour, the combination of which was 
said to be “‘aiding, advancing and facilitat- 
ing the business interests of this 
employer.” 

The term incidental to employment, as 
discussed above, has led Florida courts to 
find, in employer-provided transportation 
cases, that an exception to the going and 
coming rule would be found only when 
the transportation was provided as part of 
the employment contract. General Devel- 
opment Corporation v. Kelley, 159 So.2d 
471 (Fla. 1964). Under these factual sce- 
narios, the courts have gone to great 
lengths to determine whether any evidence 
supported an express or implied contract. 

Numerous other exceptions to the going 
and coming rule have, in certain circum- 
stances, been carved out including: Special 
errands (mission) exception; on-call em- 
ployee; business travel; lunch-time and 
break-time travel; and transportation pro- 
vided and/or reimbursed by the employer. 
When an employee, having an identifiable 
time and space limit on the employment, 
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makes an off-the-premises journey which 
would be excluded by the going and 
coming rule, it may be compensable if the 
inconvenience, hazard, or urgency is sub- 
stantial enough to be viewed as an integral 
part of the service itself. Professor Larson 
suggests that an employee who is paid 
during the going and coming trip should 
be deemed to be within the course and 
scope of the employment and similarly, a 
claimant who is paid for a lunch or coffee 
break and travels incident thereto should 
also be found to be within the scope of 
employment. See Larson, Workers’ Com- 
pensation, §15.52. 

One of the most persuasive cases find- 
ing compensability for injuries arising 
when an employee accepts a ride with a 
co-employee is the case of Wert v. Tropi- 
cana Pools, Inc., 286 So.2d 1 (Fla. 1973). 
In Wert, the employee went with his 
foreman to shoot pool and drink beer at a 
local bar. Typically, the foreman drove the 
claimant home after work. However, on 
this occasion, the foreman refused to leave 
the bar and a coworker offered the claim- 
ant a ride during which the employee was 
injured in a vehicular accident. Arguably, 
the claimant and supervisor deviated from 
the employment by going to the bar, 
however, this appears to be a case some- 
what similar to Cohen, wherein the 
employer initiated the activity giving rise 
to the travel. The Florida Supreme Court, 
in Wert, ruled in favor of compensability, 
and held that the employee reasonably 
accepted a ride from a co-employee when 
the normally-provided employer transpor- 
tation was unavailable and that the 
employee did not deviate from the normal 
route home. 

Potentially, a new exception may be 
developing in terms of employees who 
render aid and assistance while not for- 
mally in the course of the employment. In 
Presher v. J. Quick Trucking, 453 So.2d 
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876 (Fla. 1st DCA 1984), the claimant 
was employed as a truck driver and while 
on the job site, allegedly for the purpose 
of obtaining his paycheck, he rendered 
assistance to a coworker and was injured 
while doing so. Under the notion of fur- 
thering the employer’s business interests, 
the First District Court of Appeal held the 
accident to be compensable. Furthermore, 
it is foreseeable that a similar result would 
occur under circumstances involving an 
employee who renders aid to a co- 
employee while on the way to work. As 
Professor Larson points out in §16.5 
(1986) of his treatise, other states have 
recognized this type of activity as compen- 
sable. The element of urgency, the degree 
to which employment activities resulted 
in the situation, and the benefit to the 
employer may supply the necessary fac- 
tors converting an incidental trip into a 
special errand that would give rise to a 
compensable accident. 

For example, in Walsh v. Industrial 
Commission, 527 P.2d 1180 (Colo. Ct. 
App. 1974), an employee left her house 
on a snowy morning in an unsuccessful 
attempt to drive to work. Drifting snow 
and icy conditions made it impossible for 
the employee to get to work and she 
became stranded approximately one-half 
mile from her home. The employee then 
walked back to her home and called her 
employer to notify him of what had hap- 
pened. The employer instructed the 
employee to get to work by whatever 
means were available. The employee, once 
again, left her residence and, while walk- 
ing back to her car, on a public street, 
slipped on ice and fell resulting in injuries 
to her arm, shoulder, and neck. The em- 
ployee urged that the facts in this case 
constituted “special circumstances’”’ to jus- 
tify an exception to the general rule that 
an injury occurring while an employee is 
going to or coming from work is not 
compensable. The Colorado Court of Ap- 
peals, in reversing a commission ruling, 
held that since the trip was for the em- 
ployer’s benefit, the element of urgency 
in the employee getting to work converted 
her trip into a special errand thereby 
bringing the employee’s injuries within 
the ambit of the Workers’ Compensation 
Act. 

Florida courts have repeatedly held that 
the applicability of the rule that an em- 
ployee going to or coming from work is 
normally considered outside the course 
and scope of his employment is dependent 
upon the nature and circumstances in par- 
ticular and no exact formula can be set 
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forth that will lead to an answer in every 
case. In Dade County School Bad. v. Polite, 
495 So.2d 795 (Fla. ist DCA 1986), a 
physical education teacher was returning 
borrowed track equipment after a track 
meet which she voluntarily attended after 
school hours. While doing so, she was 
involved in an automobile accident and 
sustained injuries. The First District Court 
of Appeal affirmed a ruling in her favor 
and found competent, substantial evidence 
to establish that the employer encouraged 
and rewarded participation in after-school 
student activities which, under these facts, 
brought the accident within the course of 
the employment. Judge Mills, writing the 
opinion, was careful to point out that the 
accident occurred enroute between the 
premises of the employer and in the per- 
formance of her final duties of the day. 

In Advanced Diagnostics v. Walsh, 437 
So.2d 778 (Fla. Ist DCA 1983), the em- 
ployee, a sales representative for a medical 
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equipment and supply company, was in- 
jured while getting into his car at his place 
of residence on his way to a meeting, 
when another vehicle struck him from 
behind. The First District Court of Appeal 
affirmed a finding of compensability de- 
scribing the claimant’s job duties as 
requiring, as an essential part thereof, 
attendance at meetings and gatherings, as 
well as entertainment of potential clients. 
The court explained that the employee 
received a car allowance and travel ex- 
penses which ‘“‘clearly shows the 
inapplicability of the Going and Coming 
Rule.” See North American Training Acad- 
emy v. Grooms, 476 So.2d 753 (Fla. 1st 
DCA 1985) (Reimbursement of travel ex- 
penses is not a prerequisite for compen- 
sability.). The trial court held the accident 
compensable on the basis of the special 
errand exception; however, the appellate 
court reasoned that the exception is not 
necessary in circumstances such as these 
in which the claimant’s actions have been 
set in motion by the employment. 

This ruling is consistent with the case 
of Krause v. West Lumber Company, 227 
So.2d 486 (Fla. 1969), in which the Flor- 
ida Supreme Court acknowledged a dual 
purpose exception that led to a finding of 
compensability. In Krause, the employee, 
who was attending a sales meeting, picked 
up his wife and children, with the permis- 
sion of his supervisor, and took them 
directly home. While returning to the sales 
meeting in the family car, he was injured 
in an automobile accident. The Supreme 
Court reinstated the ruling of the judge of 
industrial claims finding that the accident 
did arise out of and in the course of 
employment based upon the following: 

A) At the time of the automobile accident 
claimant was following orders of his employer, 
who had authorized him to obtain his car so 
that he would have transportation home after 
the sales meeting; 

B) At the time of the accident claimant was 
on a route on which he would not normally 
have been on except for his expected attendance 
at the sales meeting; 

C) During this trip, the employee was being 

aid; 
° D) The trip was for business purposes and 
would not have been made except for the 
calling of the sales meeting; 


E) At the time of the accident, claimant was 
under the implied control of the employer.' 


Some cases have strictly construed the 
going and coming rule exceptions involv- 
ing automobile accidents to preclude 
recovery unless the employee or co- 
employee with whom the claimant was 
riding was compensated by the employer 
for transportation. Furthermore, if an em- 


ployee is compensated for the use of a 
vehicle, a deviation from the usual route 
home may not preclude a finding of com- 
pensability. Standard Distribution Com- 
pany v. Johnson, 445 So.2d 663 (Fla. 1st 
DCA 1984). Employees who perform a 
special errand for the employer at the time 
of the accident will, almost without excep- 
tion, be within the course of employment. 
Susan Loverings Figure Salon v. 
McCrorie, 498 So.2d 1033 (Fla. 1st DCA 
1986). 


1990 Amendments 

The Florida Legislature amended the 
workers’ compensation statute in the sum- 
mer of 1990 and specifically adopted pro- 
visions limiting and defining the course 
and scope of employment. F.S. §440.092 
(1990). In particular, a statutory going and 
coming rule was adopted concerning trans- 
portation to and from work and which 
addresses employer-provided transporta- 
tion. Under the new statute, which took 
effect July 1, 1990, as it relates to this 
particular provision, an injury while going 
to or coming from work is not compensa- 
ble unless the employee was engaged in a 
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special errand or mission. 

A number of the going-and-coming-rule 
cases have involved a liberal interpretation 
of the workers’ compensation statute. In 
fact, prior to July 1, 1990, the date on 
which the most recent statutory amend- 
ments generally went into effect, the 
workers’ compensation statute was to be 
construed liberally, in favor of claimants 
such that all doubts would be resolved to 
their benefit. Moore, at 496; Wright, at 
376. The legislature has changed this in- 
tent so that after July 1, 1990, issues are 
to be resolved based upon the merits and 
not in favor of either party. F.S. §440.015 
(1990). It is possible that the change in the 
legislative intent alone could alter the 
results of close cases such as those dis- 
cussed in this article. Nonetheless, cases 
involving the going and coming rule will 
continue to present difficult factual scenar- 
ios in terms of compensability even in 
light of the new statutory changes. 


1 Compare George v. Woodville Lumber Co. 
382 So.2d 802 (Fla. 1st D.C.A. 1980). 
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LABOR & EMPLOYMENT LAW 


Sins of Omission: Fraudulent 
Concealment in Employment 


his state remains one of the 
last strongholds of the employ- 
ment-at-will doctrine. Never- 
theless, Florida employees are 
increasingly breaching the protective wall 
surrounding employers by pursuing inno- 
vative causes of action, grounded in tort, 
which do not depend on a contractual or 
retaliatory discharge theory. One of these 
causes of action, fraudulent misrepresenta- 
tion,! poses especially serious problems 
for employers because the consequences 
of losing can be disastrous. An employer 
may face, not only a substantial compensa- 
tory damage claim, but also the possibility 
of punitive damages.? A variant of the 
fraudulent misrepresentation cause of ac- 
tion, where the employer has allegedly 
committed fraud by withholding facts 
from a job applicant or employee, may 
cause employers the most difficulty of all. 


Adoption of Fraudulent 
Concealment Theory 

For many years, a number of Florida 
cases flirted with the doctrine of fraudu- 
lent concealment. However, another line 
of cases stubbornly adhered to the position 
that, in arm’s-length transactions, a party 
could not be liable merely for maintaining 
silence. Finally, in 1985 the Florida Su- 
preme Court unequivocally embraced the 
proposition that failure to disclose facts, 
Standing alone, can constitute fraud. 

In Johnson v. Davis, 480 So.2d 625 
(Fla. 1985), the court considered, inter 
alia, whether the sellers of a house had 
committed fraud by failing to disclose to 
the buyers that the roof was defective. The 
court observed that, while early common 
law was reluctant to impose liability based 
on inaction rather than on affirmative acts 
of harm, “where failure to disclose a 
material fact is calculated to induce a false 
belief, the distinction between conceal- 
ment and affirmative representations is 
tenuous.” Jd. at 628. Rejecting the cases 
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holding that silence could be excused by 
the doctrine of “caveat emptor,” the court 
concluded that current notions of justice, 
equity, and fair dealing required ‘‘that full 
disclosure of all material facts must be 
made whenever elementary fair conduct 
demands it.” Accordingly, the court found 
that the sellers’ failure to inform the 
buyers of the roof’s condition was fraudu- 
lent. Thus, the court’s decision in Johnson 
put to rest any doubts about whether a 
fraud claim can be based solely on a 
defendant’s failure to disclose. 


Establishing the Elements of a 
Fraudulent Concealment Claim 

One year after Johnson v. Davis was 
decided, a Florida court recognized the 
validity of the fraudulent concealment 
cause of action in an employment context. 
In Telesphere International, Inc. v. Scol- 
lin, 489 So.2d 1152 (Fla. 3d DCA 1986), 
the plaintiff had been employed by the 
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defendant company as its director of inter- 
national operations. His job was to market 
overseas a projected hotel-call accounting 
system which the company was attempt- 
ing to develop. The plaintiff presented 
evidence that, at the time he was recruited, 
the company not only was aware that it 
might well be unsuccessful in perfecting 
the proposed system, but also had made 
the decision to fire the plaintiff if the 
project failed. Nevertheless, the company 
did not inform the plaintiff of these facts 
at the time he was hired, for fear that he 
would turn down the job. The company 
finally abandoned the project after encoun- 
tering technical difficulties. The plaintiff's 
position was eliminated and he was dis- 
charged. He responded by suing the 
company for fraud. The trial court directed 
a verdict for defendant on the fraud count. 

On appeal, the Third District Court of 
Appeal reversed the trial court’s directed 
verdict and found that the plaintiff was 
entitled to submit his fraud claim to the 
jury. The court noted that the plaintiff’s 
testimony, if believed, would establish the 
following elements of a fraudulent con- 
cealment claim: 1) That the company had 
deliberately, in order to deceive the plain- 
tiff, failed to inform him both of the 
potential difficulties in developing the pro- 
posed system and of its then-existing 
intention to terminate him if the project 
was unsuccessful; 2) that the company had 
a duty to reveal these matters to the 
plaintiff, because it had superior knowl- 
edge concerning them; and 3) that, since 
the plaintiff would not have accepted the 
job had he been fully informed, the con- 
cealed information was material to the 
transaction. Id. at 1154. 

Thus, the elements necessary to prove a 
fraudulent concealment claim against an 
employer may be summarized as follows: 
1) The employer withheld certain informa- 
tion from a job applicant or employee in 
order to deceive him or to induce him to 
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act; 2) the employer had a duty to disclose 
the information; 3) the information con- 
sisted of material facts; and 4) as a result, 
the applicant or employee suffered dam- 
age. While this formulation seems simple 
and straight-forward, as a practical matter 
it raises a number of difficult issues. These 
difficulties are compounded by the rela- 
tively undeveloped, and often confused, 
state of the law in this area. The remainder 
of this article will focus on some of the 
perplexing questions that may arise in a 
suit against an employer for fraudulent 
concealment. 

¢ Is it Necessary to Prove Intent? 

Florida law regarding fraudulent mis- 
representation differs from most other 
jurisdictions in one respect. In Florida a 
plaintiff does not have to prove that the 
representor knew the statements were 
false; it is sufficient that he should have 
known they were false. This has led one 
court to comment that “negligent mis- 
statement is enough [to establish fraud],’’> 
and another to observe, ‘‘[i]n this state, a 
negligent misrepresentation is considered 
tantamount to fraud.’’4 

Such statements are unfortunate be- 
cause, taken out of context, they suggest 
that proof of intent is no longer necessary 
to establish fraud under Florida law.> That 
simply is not true. The “negligence” 
referred to in these cases relates only to 
“‘scienter”’;® i.e., “the knowledge of de- 
fendant that its representations were 
false.’ In other words, the “knowledge” 
element of fraud can be satisfied by show- 
ing that the representor should have 
known his representation was false. How- 
ever, the remaining elements of fraud must 
still be proved, including an intent to 
deceive or to induce action.® The court in 
Telesphere was correct to include intent 
to deceive? as a necessary element of a 
fraudulent concealment claim. 
© When Does an Employer Have a Duty 
to Disclose Information? 

Another question is far more trouble- 
some: When must an employer disclose 
information to an applicant or em- 
ployee?!° A simple answer would be to 
apply, without modification, the general 
rule that a duty to disclose arises whenever 
one of the parties to a transaction has 
superior knowledge of the facts. However, 
the employer will almost always be more 
knowledgeable than the applicant or em- 
ployee concerning employment-related 
information. Therefore, the use of an unat- 
tenuated ‘“‘superior knowledge’’ test 
would impose on employers a duty to 
affirmatively supply applicants and em- 


ployees with every fact conceivably 
relevant to employment. Such a require- 
ment would be both impractical and 
absurd. 

One possible solution to this problem 
is to graft onto the ‘‘superior knowledge”’ 
test the concept, expressed in Johnson v. 
Davis, 480 So.2d at 628, that disclosure is 
appropriate “‘whenever elementary fair con- 
duct demands it.” The rule, then, should 
be that an employer has a duty to disclose 
facts of which it has superior knowledge 
whenever elementary fair conduct de- 
mands disclosure. This seems to be the 
guiding principle, albeit unarticulated, of 
such cases as Broussard v. CACI, Inc., 780 
F.2d 162 (1st Cir. 1986), and Van Buren 
v. Pima Community College District Bd., 
113 Ariz. 85, 546 P.2d 821 (1976). In 
Broussard, the court found that a private 
employer was not obligated to disclose to 
a job applicant the details of how it 
applied its employment-at-will policy. In 
Van Buren, the court held that a commu- 
nity college had no duty to inform an 
applicant for a one-year instructor’s con- 
tract that the position was specially-funded 
and might not continue once the contract 
expired. In both cases, the employers had 
superior knowledge of undisclosed infor- 
mation which arguably was of concern to 
the employees. Nevertheless, although not 
expressly saying so, the courts appeared 
to conclude that the failure to disclose was 
not unfair —at least, not based on the facts 
before them.!! 
© What Facts Are ‘“‘Material’’? 

Another likely source of controversy in 
workplace fraudulent concealment cases 
will be the issue of materiality. The gen- 
eral rule is that facts are material if, but for 
their nondisclosure, the plaintiff would not 
have entered into the transaction.!2 Materi- 
ality is an issue of fact under Florida law, 
and “the function of the trier of fact [is] 
to weigh the evidence and determine 
whether the party would have entered the 
transaction even if the information had 
been disclosed.’’!3 Once again, although 
this test of materiality appears simple 
enough, it can generate a number of thorny 
questions in the employment context. 

The first question is whether the materi- 
ality test is an objective or a subjective 
one, i.e., does some sort of ‘‘reasonable 
person’”’ rule apply, or is it sufficient for a 
plaintiff to testify that he would have 
regarded the information as material, irre- 
spective of what anyone else would have 
thought?!4 Although no Florida court has 
yet definitively resolved this question, the 
answer seems to be that materiality has 
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both an objective and a subjective compo- 
nent. A court will not find that facts are 
material based solely upon a plaintiff’s 
testimony when it does not believe that the 
plaintiff's claim of reliance is reason- 
able.!5 This is consistent with cases, 
considering fraud claims in other contexts, 
which have adopted a ‘“‘reasonable per- 
son” approach to the materiality issue.!® 
On the other hand, if a plaintiff admits 
that receipt of the information would not 
have changed his course of action, the 
information is not material, even though a 
reasonable person might have felt other- 
wise. 

A second question is whether the possi- 
bility of future workplace events can be 
material information which an employer 
should disclose. This question is some- 
times framed as whether the defendant has 
a duty to disclose possible future events 
instead of whether the information is ma- 
terial.'7 The answer depends upon the 
likelihood that the events will occur. 

In Telesphere, the probability of the 
plaintiff's future termination was en- 
hanced by the employer’s pre-existing 
decision to discharge him if the system he 
was hired to market could not be devel- 
oped. This appeared to be a significant 
factor in the court’s conclusion that a jury 
could find fraudulent concealment. Other 
courts finding employers liable for fraudu- 
lently concealing future events have 
similarly required a relatively high prob- 
ability that the events would take place. 
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In Elizaga v. Kaiser Foundation Hospi- 
tals, Inc., 259 Or. 542, 487 P.2d 870 
(1971), the court found that the defendant 
hospital should have divulged to the plain- 
tiff physician that the surgical preceptor- 
ship which he was offered was probably 
going to be terminated by the board of 
examiners. In Wildes v. Pens Unlimited 
Co., 389 A.2d 837 (Me. 1978), the court 
held that the defendant corporation was 
liable for persuading the plaintiff to resign 
his existing job to become a full-time 
salesman without informing him of an 
imminent corporate reorganization which 
resulted in his losing his sales territory. 
Finally, in Walsh v. Ingersoll-Rand Com- 
pany, 656 F.2d 367 (8th Cir. 1981), the 
court held that a jury could find the 
defendant company had committed fraud 
by concealing from the plaintiff, who was 
offered a job as hoist salesman, the fact 
that the company had commenced serious 
negotiations leading to the sale of its hoist 
product line. A careful reading of all these 
cases demonstrates a common factual pat- 
tern: a substantial likelihood existed that 
future events —specifically detrimental to 
the employee — would occur. 

By contrast, courts have been reluctant 
to find that highly contingent events can 
constitute material information. As one 
court has observed, 

Under Florida law, mere statements of possi- 
bilities do not generally constitute false 
statements of material facts. (Citations omitted.) 
Similarly. a failure to disclose mere possibili- 


ties cannot be a failure to disclose material 
facts. (Emphasis supplied.)'® 


Thus, in Stowman v. Carlson Compa- 
nies, Inc., 430 N.W. 2d 490 (Minn. App. 
1988), the court, borrowing from federal 
securities law, found that the employer’s 
plans to sell its company were so contin- 
gent and indefinite that it had no duty to 
disclose the possible sale, or the negotia- 
tions of the sale, to a prospective 
employee. In short, the more contingent 
the future event, the less likely that the 
information possessed by the employer is 
material to the transaction.!9 


Future of the Tort of Fraudulent 
Concealment in Employment 
As workplace torts, with their possibil- 
ity of a substantial damage recovery, have 
multiplied in recent years so has the inter- 
est of the plaintiffs’ bar in employment 
litigation. Therefore, it is probable that 
employers will encounter many more 
fraudulent concealment suits in the future. 
Hopefully, courts will avoid an overly 
expansive interpretation of the tort. Impos- 
ing fraud liability on an employer merely 


for its silence, if not confined to relatively 
limited circumstances, will inevitably lead 
to often inequitable, and sometimes ridicu- 
lous, consequences.7] 


1A fraudulent misrepresentation claim 
against an employer usually rests on the prem- 
ise that the employer has promised the 
employee certain benefits, such as permanent 
employment, without any intention of keeping 
or with a positive intention not to keep the 
promise. Perry v. Cosgrove, 464 So. 2d 664, 
666 (Fla. 2d D.C.A. 1985). 

2 First Interstate Development Corp. v. Ab- 
lanedo, 511 So.2d 536, 539 (Fla. 1987). 

3 Bobby Jones Garden Apartments, Inc. v. 
Suleski, 391 F.2d 172, 177 (Sth Cir. 1968). 

4Ostreyko v. B.C. Morton Organization, 
310 So. 2d 316, 318 (Fla. 3d D.C.A. 1975). 

5 Negligence per se, of course, is not an 
intentional tort. Spivey v. Battaglia, 258 So. 2d 
815, 817 (Fla. 1972). 

6 Joiner v. McCullers, 158 Fla. 562, 28 So. 
2d 823, 824 (Fla. 1947). 

7 Watson v. Jones, 41 Fla. 241, 25 So. 678, 
682 (Fla. 1899). 

8 Bobby Jones Garden Apartments, 391 F.2d 
at 177. See also First Interstate Development 
Corp. v. Ablanedo, 511 So. 2d 536, 539 (Fla. 
1987) (“‘intentional misconduct is a necessary 
element of fraud’’); Blue Cross/Blue Shield of 
Florida, Inc. v. Weiner, 543 So. 2d 794, 796 
(Fla. 4th D.C.A. 1989) (Negligence is insuffi- 
cient to allow recovery for fraud, which 
“requires proof of intentional and knowing 
misrepresentation of material fact, designed to 
cause detrimental reliance.’’). 

9 Telesphere International, Inc. v. Scollin, 
489 So. 2d at 1154. The “intent” element of 
fraud is not satisfied simply by proving that the 
employer intentionally failed to reveal informa- 
tion; the employee must show that the employer 
intended to deceive him. Guy v. Duff and 
Phelps, Inc., 672 F. Supp. 1086, 1092 n. 13 
(E.D. Ill. 1987). 

10The distinction between this duty-to- 
disclose element and the requirement that the 
information be material seems somewhat artifi- 
cial. A party to a transaction has no “‘duty”’ to 
disclose immaterial data. Nevertheless, courts 
typically treat the duty-to-disclose and the ma- 
teriality elements as separate components of a 
fraudulent concealment claim. Telesphere, 489 
So.2d at 1154. 

11 Both courts hinted that a different set of 
facts might have resulted in a different holding. 
In Broussard v. CACTI, Inc., 780 F.2d 162 (ist 
Cir. 1986), the court left open the possibility 
that an employer’s ‘“‘record of arbitrary and 
irresponsible firing [could be] so egregious that 
failure to disclose it would constitute fraudulent 
concealment.” Broussard, 780 F.2d at 164. In 
Van Buren v. Pima Community College Dis- 
trict Bd., 113 Ariz. 85, 546 P.2d 821 (1976), 
the teaching contract was, on its face, for one 
year only, and the plaintiff was employed for its 
full term; the resuit almost certainly would have 
been different had the position been terminated 
for lack of funds before the contract expired. 

!2 Hauben v. Harmon, 605 F.2d 920, 924 (Sth 
Cir. 1979); Atlantic National Bank of Florida 
v. Vest, 480 So. 2d 1328, 1332 (Fla. 2d D.C.A. 
1985). 

13 Hauben, 605 F.2d at 920 n. 1. 

14 Of course, one requisite to finding materi- 
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ality clearly involves objective considerations: 
that the deceived party can alter his conduct. If 
no meaningful action can be taken based on the 
concealed facts, even if they are disclosed, the 
facts are not material. Lee v. Marcus, 396 So. 
2d 208, 210 (Fla. 3d D.C.A. 1981). 

15 See Saunders Leasing System, Inc. v. Gulf 
Central Distribution Center, Inc., 513 So. 2d 
1303, 1306-07 (Fla. 2d D.C.A. 1987), rev. den., 
520 So. 2d 584 (Fla. 1988). 

16 See, e.g., TSC Industries, Inc. v. Northway, 
Inc., 426 U.S. 438, 449 (1976); Azar v. 
Richardson Greenshields Sec., 528 So.2d 1266, 
1269 (Fla. 2d D.C.A. 1988). 

17 Stowman v. Carlson Companies, Inc., 430 
N.W. 2d 490, 493 (Minn. App. 1988). In some 
ways this is a more accurate characterization of 
the issue; the focus is not on whether disclosure 
would cause the plaintiff to change his course 
of conduct, but on whether the events are so 
speculative that the defendant should not have 
to disclose them. 

18 Hauben, 605 F.2d at 925. 

19 See also Varnum v. Nu-Car Carriers, Inc., 
804 F.2d 638, 643 (11th Cir. 1986) (concurring 
opinion) (‘‘[T]here is no affirmative duty in 
Florida to disclose possible future changes in 
the terms and conditions of employment.”); 
McMullen v. Joldersma, 435 N.W. 2d 428, 431 
(Mich. App. 1988) (‘‘At the time of purchase, 
the bypass project was a future possibility — 
contingent upon federal approval and funding. 
Because of this fact, the Joldersmas’ failure to 
inform plaintiffs did not constitute a fraudulent 
omission.”’) 
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YOUNG_LAWYERS' REPORT 


n insurer sued in Florida can 

present a compelling argu- 

ment that the deck is 

stacked against it. A skillful 
plaintiff attorney will depict the carrier as 
an uncaring, faceless enterprise that has 
wrongfully denied or delayed payment. 
Policy benefits are only the starting point, 
though. Even with smaller claims, the 
attorneys’ fees awarded to a successful 
plaintiff can be large.! The greatest threat, 
however, can come from a claim for bad 
faith, where the stakes are frequently high 
and where punitive damage exposure is 
very real. Staggering punitive damage 
awards against insurers are being upheld 
on appeal.” This article will explore the 
doctrine of comparative fault as a defense 
in insurance bad faith litigation and will 
discuss its possible adoption in the State 
of Florida. 


History of the Doctrine 

The doctrine was first discussed in a 
California-reported appellate decision in 
1984. Fleming v. Safeco Ins. Co. of Am., 
206 Cal. Rptr. 313, 160 Cal. App. 3d 31 
(Cal. Ct. App. 1984), involved an unin- 
sured motorist policy with $15,000 limits. 
Safeco’s $10,000 offer to settle the plain- 
tiff’s claim was rejected, and the matter 
was eventually resolved by an arbitration 
award in the sum of $15,000. After the 
award was paid, the plaintiff brought an 
action “‘for compensatory and punitive 
damages on the ground that Safeco had 
been guilty of bad faith as well as mali- 
cious and oppressive conduct in the 
handling of her claim.’’? The jury returned 
a verdict finding both parties guilty of bad 
faith conduct and apportioning liability 74 
percent to Safeco and 26 percent to the 
plaintiff. 

Apparently, much of the evidence at 
trial concerned the issue of delay. There 
was evidence “‘indicating that Safeco was 
not pursuing the adjustment of [plaintiff’s] 
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claim with any degree of diligence.’4 
“There was also evidence which could be 
reasonably construed as involving some 
foot dragging on the part of plaintiff or her 
counsel in furnishing some of the required 
information to Safeco, and as a matter of 
fact, it is apparent that some of this 
evidence was accepted as true by the jury 
in view of its finding of bad faith on the 
part of plaintiff as well.’’> 

Nevertheless, the court rejected 
Safeco’s attempt to reduce the punitive 
damage award against it because of the 
plaintiff's comparative bad faith. The 
court reasoned that a comparison of 
Safeco’s malice, oppression, or fraud— 
required before punitive damages could 
be awarded against Safeco under Califor- 
nia law®—to plaintiff’s bad faith ‘would 
amount to a comparison of apples and 
oranges.”’ Furthermore, the court noted 
that even comparing the bad faith of the 
parties was apparently unprecedented, al- 
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though it did not determine the propriety 
of doing so because no objection had been 
made in the trial court and it was also not 
raised on appeal.8 

This less than auspicious inauguration 
of the doctrine was followed a year later 
by the landmark case of California Casu- 
alty Gen. Ins. Co. v. Superior Ct. (Gorgei), 
218 Cal. Rptr. 817, 173 Cal. App. 3d 274 
(Cal. Ct. App. 1985), another uninsured 
motorist action from California. California 
Casualty had declined to pay the plaintiff's 
claim; the matter proceeded to arbitration, 
and the plaintiff obtained a favorable 
award. The lawsuit followed, in which the 
plaintiff alleged breach of the duty of good 
faith and fair dealing, as well as other 
related claims. After the suit had been 
pending for over a year, California Casu- 
alty sought leave to amend its answer to 
add the following defense: 
The plaintiff and her former attorney are guilty 
of bad faith conduct in the prosecuting, han- 
dling and management of the uninsured motor- 
ist claim . . . and as a proximate cause of their 
bad faith acts, omissions and failure to provide 
full and complete information to the defendants 
and their insuror [sic], these defendants request 
that any damages awarded against them for bad 


faith be reduced by the amount of the bad faith 
conduct of plaintiff and her former attorney.? 


The trial court denied California Casu- 
alty’s motion to amend. 

The analysis undertaken by the appel- 
late court in reversing the trial court and 
allowing the amendment is persuasive. 
First, the court soundly rejected the plain- 
tiff’s contention that the defense of “‘com- 
parative bad faith’? would constitute a 
“‘disfavored’’ defense, holding that “ ‘dis- 
favored’ defenses are such because of 
public policy considerations, not because 
they are novel.’!0 

Secondly, the court was not troubled 
by the plaintiff’s assertion that recognition 
of the defense would interfere with the 
attorney-client relationship and would re- 
quire suing the attorney or former attorney 
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should the defense succeed. It correctly 
noted that any delay on the part of the 
attorney in presenting and prosecuting the 
claim, or in timely furnishing needed in- 
formation to the carrier, would be admissi- 
ble anyway on the question of whether the 
insurer unreasonably delayed in investigat- 
ing or paying the claim, as well as on the 
question of the plaintiff's damages. The 
court then discussed the framework for 
considering such evidence: 

We believe that if this evidence is to be 
considered in any event, as plaintiff suggests, 
it would be better for all concerned that that be 
done within the recognized framework of com- 
parative fault principles rather than in some 
undisclosed, unprincipled and unguided fash- 
ion, known only to the fact finder."! 

The specter of a subsequent malpractice 
suit was seen to be no more significant in 
a bad faith case than in any other. 

The court held that the ‘‘duty of good 
faith and fair dealing in an insurance 
policy is a two-way street, running from 
the insured to his insurer as well as vice 
versa,” and it squarely adopted the doc- 
trine that ‘“‘an insured’s breach of the 
implied duty of good faith and fair dealing 
which contributes to an insurer’s failure 
to pursue or delay in pursuing the investi- 
gation and payment of a claim may 
constitute at least a partial defense to the 
plaintiff's damage action for the insurer’s 
breach of its duty of good faith and fair 
dealing based on such delay or failure and, 
to the extent they may be the same, the 
insurer’s or agent’s breach of their statu- 
tory duties under the unfair practice act.’!2 
The court concluded that there was no 
sound reason why the doctrine of com- 
parative fault should be applied in 
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negligence actions, as well as in other tort 
actions, but not in bad faith cases.!3 

The scope of the doctrine was further 
expanded by Patrick v. Maryland Casu- 
alty Co., 267 Cal. Rptr. 24, 217 Cal. App. 
3d 1566 (Cal. Ct. App. 1990). In this case, 
Patrick’s roof was damaged when the 
wind pulled shingles off it during a series 
of storms. He performed a _ temporary 
repair himself using tar paper and submit- 
ted a claim for the lost shingles to his 
homeowners’ carrier, Maryland Casualty. 
Patrick contended that he informed the 
carrier he needed the money so that neces- 
sary repairs could be made to stop the 
water from coming through his roof. In 
response, he claimed to receive the run- 
around for several months. Patrick, a 
carpenter who had done work on the 
framing of roofs, finally got back on the 
roof to do the repairs himself. While in the 
process of replacing the underlying ply- 
wood panels, he lost his balance and was 
injured when he had to jump eight feet 
down onto the sidewalk. Patrick sued 
Maryland Casualty for, among other 
things, breach of the implied covenant of 
good faith and fair dealing, claiming that 
its conduct was the proximate cause of his 
injuries. 

At trial, Maryland Casualty unsuccess- 
fully sought to have the jury assess the 
relative fault of the parties by comparing 
its bad faith with Patrick’s own negli- 
gence. The appellate court reversed, 
distinguishing Travelers Ins. Co. v. 
Lesher, 231 Cal. Rptr. 791, 187 Cal. App. 
3d 169 (Cal. Ct. App. 1986), a case 
involving an allegation that the insurer 
improperly conducted its insured’s anti- 
trust defense under a reservation of rights. 
In Lesher, the insurance carrier had ten- 
dered an instruction on comparative 
negligence. The appellate court held that 
such an instruction was properly refused 
as inadequate because it did not relate the 
concept of negligence to a bad faith cause 
of action and would, therefore, only con- 
fuse the jury.!* Lesher was distinguished 
because in that case “‘there was no proper 
preservation of the issue through submis- 
sion of appropriate instructions in the trial 
court.”?!5 

The court in Patrick instead adopted the 
reasoning of California Casualty, and spe- 
cifically rejected an argument that ‘‘a 
comparison of respective fault is impossi- 
ble here and constitutes an improper 
attempt to compare ‘apples and _ or- 
anges’’’!6_a theme similar to the one 
found to be persuasive in Fleming, when 
the doctrine was in its infancy. The court 
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concluded ‘‘that comparative negligence 
may be available as an affirmative defense 
in an action for bad faith.”’!7 Other cases 
in California have also discussed the com- 
parative fault defense in bad faith 
litigation.!8 

The doctrine, however, is not limited to 
California. Insurance Co. of N. Am. v. 
Home Ins. Co., 644 F. Supp. 359 (E.D. 
La. 1986), for example, applied the con- 
cept in an action brought by the excess 
insurer, INA, against the primary insurer, 
Home, alleging negligence and bad faith 
in the handling of a claim, ultimately 
settled for $450,000 where primary cover- 
age had limits of $300,000. The court 
analyzed the handling of the claim by both 
carriers and concluded that they had both 
been negligent. Home had negligently 
failed to keep INA informed of significant 
developments in settlement, and INA had 
failed to exercise reasonable care to keep 
itself informed of developments that 
would have led it to request Home to settle 
within primary limits at an earlier time. 

Finding that ““Home owed a duty to 
INA to act reasonably and in good faith, 
just as if there were no excess insurer,” 
the district court observed that the ‘“‘duty 
is sometimes evaluated in terms of ‘bad 
faith’; sometimes in terms of ‘negligence’; 
and sometimes the two concepts are 
blurred.”!9 Although the court chose to 
evaluate the case in terms of negligence — 
specifically finding no bad faith by 
Home —its analysis of the respective du- 
ties (with INA, the excess carrier, standing 
in the same position as the insured) fits 
nicely within the rubric of comparative 
fault established in California, especially 
after Patrick. Regardless of the labels used 
to characterize the respective duties, the 
comparison of the fault of each party is the 
common denominator of the concept. The 
district court in Home found that Home 
Insurance Company should pay 25 percent 
of INA’s $150,000 loss.?° 

Other courts have tacitly recognized the 
concept but have found it inapplicable 
under the particular facts at hand. Certain 
Underwriters of Lloyd’s v. General Acci- 
dent Ins. Co. of Am., 909 F.2d 228 (7th 
Cir. 1990) (The primary carrier asserted 
that the excess carrier should have taken 
more aggressive action to keep itself in- 
formed about the progress of the litigation. 
This comparative fault defense was rejected 
because, under Indiana law, an excess 
carrier only owes the duty of coop- 
eration—and the defense in question 
sought to impose more far-reaching duties 
than that.); Jessen v. National Excess Ins. 
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Co., 776 P.2d 1244 (N.M. 1989) (holding 
that the trial court did not err in refusing 
to instruct the jury on comparative bad 
faith because there was a lack of evidence 
indicating a failure to cooperate or other- 
wise act in bad faith under a valid insur- 
ance contract (the jury having rejected the 
defense of misrepresentation with respect 
to the application); the court left open the 
appropriateness of such an instruction in 
another case); Alexander Underwriters 
Gen. Agency Inc. v. Lovett, 357 S.E. 2d 
258 (Ga. Ct. App. 1987) (holding that 
there was no error in refusing to instruct 
the jury on comparative bad faith as there 
was no evidence of any).?! Nevertheless, 
these cases suggest that the concept of 
comparative fault in bad faith litigation 
will continue to expand and gain greater 
acceptance outside of California. Without 
question, it is a potent doctrine.?? 


Viability of Doctrine 
in Florida Today 

In Hoffman v. Jones, 280 So.2d 431 
(Fla. 1973), the Florida Supreme Court 
adopted the rule of comparative negli- 
gence. The first issue the court addressed 
in its opinion was whether it had the 
authority to replace the rule of contribu- 
tory negligence with comparative negli- 
gence, or whether such a change was only 
within the province of the legislature.? 
After tracing the history of the rule of 
contributory negligence, the court con- 
cluded that it could alter the rule “‘in light 
of current ‘social and economic customs’ 
and modern ‘conceptions of right and 
justice.’ ”’?4 Indeed, the court made clear 
that it would be “‘shirking [its] duty”’ if it 
did not adopt the doctrine that best equated 
liability with fault, as that would result in 
“‘the most equitable result’”’25 Comparative 
negligence in the ‘‘pure form’’ was chosen 
because the court found it ‘‘to be the most 
equitable method of allocating damages.’ ’26 
The reasoning of the court in Hoffman 
suggests that a Florida trial court’s failure 
to allow the defense of comparative fault 
in bad faith litigation, when timely raised 
and when supported by the evidence, 
would be tantamount to a judicial abroga- 
tion of duty. 

In Nationwide Property & Casualty Ins. 
Co. v. King, __So2d__, 15 F.LW. 
D26S51 (Fla. 4th DCA 1990), a panel of the 
Fourth District Court of Appeal was re- 
cently confronted with the defense of 
comparative bad faith. Nationwide had 
declined an offer to settle for the $50,000 
policy limits in a negligence case ulti- 
mately resulting in a $560,000 judgment 


against its insured. The insured assigned 
her bad faith cause of action to Mary King, 
the plaintiff in the negligence action, and 
King filed suit against Nationwide. Na- 
tionwide attempted to assert King’s 
comparative bad faith as a defense, but the 
defense was struck by the trial court. 

The appellate court’s opinion — the first 
such opinion in Florida ever to discuss the 
defense —completely ignores the teachings 
of Hoffman v. Jones. The court, in conclu- 
sory fashion, rejected the comparative bad 
faith defense out of hand: ‘‘[T]he trial 
court did not err in striking Nationwide’s 
comparative bad faith defense. We decline 
to create a new affirmative defense of 
comparative bad faith.’’?? The defense was 
apparently rejected simply because it was 
‘‘new’’ to Florida. 

The lack of a reasoned analysis by the 
court is unfortunate. As the court in Cali- 
fornia Casualty noted, ‘‘Presumably, most 
defenses now recognized in tort cases 
were at one time novel and not expressly 
recognized in published judicial deci- 
sions.’’?8 In Hoffman v. Jones, the Florida 
Supreme Court expressed the same senti- 
ments in adopting comparative negligence. 
To damn a defense just because it is 
“‘new,’’ is not persuasive and, indeed, is a 
bit puzzling.2? Furthermore, Hoffman v. 
Jones clearly established that this area is 
not one where the courts must defer to the 
legislature. 

The legislature, however, has also ex- 
pressed general approval of the doctrine 
of comparative fault with its adoption of 
F.S. §768.81. That statute, like Hoffman, 
requires the finder of fact to consider the 
fault of both parties. In addition, the civil 
remedy statute, F.S. §624.155, seems to 
contemplate an examination of the con- 
duct of both parties in cases asserting that 
the insurance carrier failed to settle in 
good faith. Specifically, that statute re- 
quires the finder of fact to consider ‘‘all 
the circumstances’’ in determining 
whether there has been a bad faith failure 
to settle.3° 

In considering ‘‘all the circumstances,’ 
the finder of fact should be allowed to 
focus specifically on the fault of each 
party. This should be true even if the 
insured’s fault is best characterized as 
negligence. The ‘‘apples and oranges’’ 
argument rejected in Patrick, should simi- 
larly be rejected in Florida, given that a 
comparison of relative fault is the real 
objective. Regardless, in Florida, ‘‘Be- 
cause the duty of good faith involves 
diligence and care in the investigation and 
evaluation of the claim against the insured, 
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negligence is relevant to the question of 
good faith.’’ Boston Old Colony Ins. Co. 
v. Gutierrez, 386 So.2d 783, 785 (Fla. 
1980), cert. denied, 450 U.S. 922 (1981). 
So it would not be ‘‘apples and oranges”’ 
anyway. 

The all-or-nothing nature of bad faith 
litigation in Florida today simply makes 
no sense. For instance, a misrepresentation 
in a policy application can serve to prevent 
a recovery under the policy and thereby 
totally extinguish an associated bad faith 
claim if it was material to the acceptance 
of the risk. See F.S. §627.409. This is true 
even if such misrepresentation was not 
intentional. Continental Assurance Co. v. 
Carroll, 485 So.2d 406, 409 (Fla. 1986). 
But what of a misrepresentation, intention- 
ally made by the applicant, that is deemed 
to not quite reach the materiality thresh- 
old? If it adversely influenced the insurer’s 
subsequent actions to any degree, should 
not the fact finder be allowed to at least 
directly assess such blatant bad faith by 
the insured? Would not that lead to ‘‘the 
most equitable result?’’3! 

Just as in California, the insured and 
insurer in Florida travel on a ‘‘two-way 
street,’ with each owing the other a duty 
of good faith and fair dealing. E.g., Carde- 
nas v. Miami-Dade Yellow Cab Co., 538 
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So.2d 491, 496 (Fla. 3d DCA), pet. for 
rev. dismissed, 549 So.2d 1013 (Fla. 
1989). The reasoning of the California 
cases adopting the defense of comparative 
fault in bad faith litigation is, therefore, 
persuasive. King, notwithstanding, these 
cases should be used as a springboard for 
applying Florida’s policy of comparative 
fault in the insurance bad faith arena.32 


Conclusion 

There is absolutely no reason not to 
allow the finder of fact to consider the 
relative fault of both the insurer and the 
insured, especially since the stakes can be 
so very high in bad faith litigation. While 
a jury may now do so ‘‘unofficially’’ 
behind the closed doors of the jury room, 
that sort of ad hoc justice should have died 
with Hoffman. ‘‘[I]t would be better for all 
concerned that that be done within the 
recognized framework of comparative 
fault principles rather than in some undis- 
closed, unprincipled and unguided fashion, 
known only to the fact finder.’’33 Hope- 
fully, King will be just a temporary stum- 
bling block to the adoption of the doctrine 
in Florida. Either the courts or the legisla- 
ture should address this issue squarely and 
bring some needed sunshine to bad faith 
litigation in our state. 
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insurer: Any breach of the cooperation clause, 
even if no substantial prejudice results; ‘duties 
of the insured after loss’’ provisions in first- 
party policies; impairment of the insurer’s sub- 
rogation rights; concealment or misrepresenta- 
tion by the insured; and late notice of claim. 
Actually, the limits of the defense are con- 
strained only by the ingenuity of defense 
counsel. 

23 Hoffman v. Jones, 280 So.2d at 434. 

24 Td. at 436. 

25 Id. at 438 (emphasis added). 


27 Td. 

78 218 Cal. Rptr. at 821, 173 Cal. App. 3d at 
281. 

30 FLa. Star §624.155(1)(b)(1). 

3! Hoffman, 280 So.2d at 438. 

32 The court in Rowland v. Safeco Ins. Co. 
of Am., 634 F. Supp. 613, 615 n. 2 (M.D. Fla. 
1986), having no Florida case law on point, 
readily examined precedent from another juris- 
diction ‘‘to flesh out the contours’’ of the tort 
of bad faith refusal to pay claims. King does 
nothing to ‘‘flesh out the contours’’ of the 
comparative fault defense, and its existence 
should not prevent Florida courts from looking 
to other jurisdictions for reasoned precedent. 

33 California Casualty Gen. Ins. Co., 218 
Cal. Rptr. 817 at 822, 173 Cal. App. 3d 274 at 
282. 
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ADMINISTRATIVE LAW 


Admissibility and Use of Evidence in 
Formal Administrative Proceedings: 
An Alternative Possibility for Change 


ast year, an article by Douglas 

Wyckoff was published in The 

Florida Bar Journal suggesting 

essentially that the legislature 
should repeal F.S. §120.58(1)(a) (1989), 
and replace it with the Florida Evidence 
Code, F.S. Ch. 90 (1989).! As the premise 
for this position, it was posited that the 
applicability of the ‘‘any evidence rule” 
in Florida administrative proceedings is 
unclear and uncertain and that, when cou- 
pled with the ‘‘residuum rule,’ its 
operation is ‘“‘elusive”’ Whether or not 
there should be confusion about the “‘any 
evidence rule” or the “residuum rule,’ 
the recent opinion in Lieberman v. Dept. 
of Prof. Reg.,__ So.2d__, 15 F.L.W. 
D2935 (Fla. 5th DCA 1990), confirms Mr. 
Wyckoff’s thesis that confusion exists. 
This article examines the ‘‘any evidence 
rule” and the “residuum rule” more 
closely, and explores whether the level of 
apparent confusion warrants amendments 
to F.S. Ch. 120 and, if so, what kind of 
amendments. A possible alternative to Mr. 
Wyckoff’s suggested legislative change 
would be to keep the ‘“‘any evidence rule” 
but abandon the “‘residuum rule.” 


Confusion—Whether the 
Florida Evidence Code Applies 

Over the years, an occasional appellate 
opinion has contained language which 
indicates confusion about whether the Flor- 
ida Evidence Code applies to formal 
administrative proceedings under F.S. 
§120.57(1) (1989).2 Some of these cases 
were addressed in Mr. Wyckoff’s article. 
Some are more difficult to explain than 
others. 

The recent opinion in Lieberman is 
problematic. In Lieberman, a hearing offi- 
cer found that the respondent physician 
used the patient/physician relationship for 
purposes of engaging in sexual activity. 
The patient testified essentially that the 
physician ‘‘raped’’ her, while the physi- 


If courts persist in 

treating the “any 

evidence rule” as 

if it did not exist, 
the legislature 

should clarify its 

intention one way 
or the other 


by J. Lawrence Johnston 


cian denied that any sexual encounter took 
place. Apparently troubled by the hearing 
officer’s finding, the court reversed on the 
ground that the hearing officer admitted 
polygraph results in evidence. 

The Lieberman court cited precedent 
against the admissibility of polygraph evi- 
dence in civil court proceedings and, 
without explanation, held that the poly- 
graph evidence also was inadmissible in 
the case at bar. The Lieberman court 
apparently perceived no distinction be- 
tween the Florida Administrative Proce- 
dure Act’s ‘‘any evidence rule”’ and the 
Florida Evidence Code, or between the 
admissibility and use of evidence under 
the APA’s ‘“‘any evidence rule” and “‘re- 
siduum rule”’3 The court rejected the 
argument “‘that, in an administrative con- 
text governed by section 120.58(1) of the 
Florida Statutes, the refusal to strike the 
answer of the therapist [referring to poly- 
graph results] was, at worst, harmless error 


where the hearing officer immediately 
indicated the polygraph testimony would 
not be relied upon.’ Jd. at D2936. The 
court did not trust the hearing officer’s 
“mixed signals’: “In the instant case, 
while ultimately the hearing officer indi- 
cated she would not rely on the polygraph 
testimony, she first invited its introduction 
and then refused to strike it.’ Assuming 
error, the court stated: ‘“There is no rea- 
son, however, to treat this error differently 
because it occurred in an administrative 
rather than a civil proceeding.” 


Does the Confusion 
Warrant Legislative Change? 

It is submitted that decisions like Lieber- 
man do not warrant replacing the “‘any 
evidence rule”’ with the Florida Evidence 
Code. The applicability and operation of 
the ‘‘any evidence rule” and the “‘resid- 
uum rule’ in Florida administrative 
proceedings should be clear. 
The “‘Any Evidence Rule” 

The applicability of the “‘any evidence 
tule,’ and the admissibility of evidence 
under the rule, should be clear. The basic 
tule of evidence in formal administrative 
proceedings in Florida is found in the first 
part of F.S. §120.58(1)(a): 

(1) In agency proceedings for a rule or order: 

(a) Irrelevant, immaterial, or unduly repeti- 
tious evidence shall be excluded, but all other 
evidence of a type commonly relied upon by 
reasonably prudent persons in the conduct of 
their affairs shall be admissible, whether or not 
such evidence would be admissible in a trial in 
the courts of Florida. 

The courts have accepted the Reporter’s 
Comments as a primary source of legisla- 
tive intent underlying the enactment of the 
APA.- The following pertinent parts of the 
Reporter’s Comments accompanied F-.S. 
§120.58(1)(a): 

This provision follows the ‘‘any evidence”’ rule 
for administrative matters, rather than formal 
court rules of evidence. The thrust of this 
provision is to free administrative agencies 
from the evidentiary rules of courts so that their 
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special expertise and particularized functions 
are not subverted in the course of conducting 
their affairs. Hearsay evidence, for example, 
would be admissible and eligible for considera- 
tion in a proceeding under this act. Three due 
process checks to prevent arbitrary agency 
action are the requirements that reasons be 
stated for all action taken or omitted, that 
reasons be supported by “‘the record,” and that 
specific judicial review procedures allow the 
courts to remedy defects of substance. The 
express provision on hearsay derives from Cali- 
fornia law, where it is reported to have worked 
well.> 


Properly applied, the “‘any evidence 
tule”? should make it easier, not harder, to 
ascertain what evidence is admissible. Un- 
der the ‘‘any evidence rule,’ most 
evidence is admissible. According to 
Davis, Administrative Law Text, §14.05 
(3d ed. 1972): ‘‘The statement [in the 
federal APA] that ‘[aJny ... evidence 
may be received’ means that admission of 
evidence cannot be error. Problems of 
admissibility are gone, except that, of 
course, good sense requires exclusion of 


irrelevant, immaterial, and unduly repeti- 
tious evidence.’ By its language and 
legislative history, F.S. §120.58(1)(a) 
should operate in the same fashion. 

Evidence is material if it has something 
to do with the facts in issue, i.e., it is on 
the same subject. Material evidence is 
relevant if it is probative, ie., it tends to 
either prove or disprove facts in issue.® 
Sometimes, evidence will be ruled irrele- 
vant and inadmissible. But this should be 
a rare occurrence, especially if the parties 
are represented by counsel. The parties 
usually know what the issues are and do 
not present evidence that does not tend to 
prove or disprove the facts in issue. It is 
entirely within the discretion of the finder 
of fact to decide when evidence becomes 
“unduly repetitious.” 
© The Exception: Privileges 

In its ‘500 series,’ the Florida Evi- 
dence Code devotes several sections to 
privileges bestowed by the legislature 
which can excuse or prevent certain wit- 
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nesses from testifying. See F.S. §§90.501- 
90.506. Generally, through these provi- 
sions, the legislature recognizes that 
confidences exchanged in certain special 
relationships should be preserved, as a 
matter of public policy, even though to do 
so will exclude relevant and otherwise 
admissible evidence from coming to light 
in proceedings governed by the evidence 
code. 

In addition to the ‘500 series,’ the 
Florida Evidence Code provides, again as 
a matter of public policy, that compromise 
offers and statements and conduct of par- 
ties in connection with settlement 
negotiations, as well as evidence of reme- 
dial measures, are “‘privileged.” See F.S. 
§§90.407 and 90.408. This reflects the 
public policy that remedial measures and 
out-of-court settlements should be encour- 
aged, not discouraged, by the legal 
process. In addition, F.S. §90.501 incorpo- 
tates by reference all privileges provided 
by any other statute or by the Constitution 
of the United States or of the State of 
Florida. 

The “‘any evidence rule’? embodied in 
F.S. §120.58(1)(a) does not make any 
provision, on its face, for privileges. This 
is problematic because, at the time the 
Florida Legislature was enacting the 1974 
APA, the 1961 Revised Model State Ad- 
ministrative Procedure Act contained a 
provision that specified: ‘Agencies shall 
give effect to the rules of privilege recog- 
nized by law.’’? The APA’s of many other 
State jurisdictions contain similar lan- 
guage. For some reason, the Florida 
Legislature omitted it. 

So, what about privileges in F.S. 
§120.57(1) proceedings? Model F.A.C. 
Rule 28-5.304(3) and Division of Admin- 
istrative Hearings F.A.C. Rule 22I- 
6.026(3) fill in the gap with the language: 
“The rules of privilege shall be effective 
to the same extent that they are now or 
hereafter may be recognized in civil ac- 
tions.” 
© The Residuum Rule 

Some, but by no means all, jurisdictions 
employing the ‘‘any evidence rule’ also 
apply the so-called ‘“‘residuum rule.’ The 
operation of the “residuum rule” also 
should be fairly clear. While the ‘“‘any 
evidence rule”’ focuses on the admissibil- 
ity of evidence, the ‘‘residuum rule” 
focuses on the permissible use of admitted 
evidence. Under the ‘“‘residuum rule,’ 
although ‘‘any evidence” is admissible 
and can be considered for whatever the 
finder of fact thinks it is worth, there must 
be some “residuum” of ‘‘competent’’ 
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evidence on which all findings must rest. 
As it is put in Davis, Administrative Law 
Text, §14.05: ‘‘The term ‘competent evi- 
dence’ is customarily used to signify 
evidence which is admissible under the 
jury-trial rules.” 

F.S. Ch. 120 makes it clear that the 
“residuum rule’ applies in §120.57(1) 
proceedings. All agency findings must be 
supported by “‘competent and substantial 
evidence.’’® 

In F.S. §120.57(1) proceedings, the ques- 
tion of whether evidence is “‘competent”’ 
generally is not an evidentiary question in 
the sense that it requires a ruling on 
inadmissibility during the course of the 
hearing. Except when based on a valid 
privilege, objections to the admissibility 
of evidence for failure to meet Florida 
Evidence Code requirements for ‘‘compe- 
tence’”’ are inapplicable and should be 
overruled. After the hearing, and after all 
the evidence is in, the facts are found, and 
the finder of fact decides whether the 
findings are supported by the required 
“‘residuum”’ of ‘‘competent”’ evidence. 
¢ The Hearsay Rule 

The rule governing hearsay in F.S. 
§120.57(1) administrative proceedings is 
found in the last part of F-.S. 
§120.58(1)(a): ‘“‘Hearsay evidence may be 
used for the purpose of supplementing or 
explaining other evidence, but it shall not 
be sufficient in itself to support a finding 
unless it would be admissible over objec- 
tion in civil actions.’ This rule of 
evidence presumes the “any evidence 
tule,’ which immediately precedes it in 
the statute, and applies the ‘“‘residuum 
tule” to hearsay evidence.? 
© Appellate Review Under Chapter 120 

Under F.S. §120.68(10), an appellate 
court decides whether permissible use has 
been made of the evidence in the record. 
Similar to the application of the “‘resid- 
uum tule” by the finder or fact, this 
exercise does indeed require the court to 
decide whether there is ‘“‘competent’’ evi- 
dence in the record on which the findings 
can be based. But, in ruling certain evi- 
dence not “‘competent,”’ i.e., not capable 
of being the sole evidentiary basis for a 
particular finding, the appellate court gen- 
erally should not rule the evidence 
inadmissible in the administrative proceed- 
ing. 


Is It Necessary to Object 
to Incompetent Evidence? 

Since ‘‘any evidence” is admissible in 
F.S. §120.57(1) proceedings (unless privi- 
leged), inapplicable objections to the 


admissibility of incompetent evidence 
would be useless and therefore unneces- 
sary. To date, the Florida courts have 
addressed the necessity for objections to 
the use of incompetent evidence as the 
sole basis for a finding of fact only in the 
context of hearsay evidence. In Harris v. 
Game and Fresh Water Fish Comm’n, 495 
So.2d 806, 809 (Fla. 1st D.C.A. 1986), it 
was held that findings cannot be based 
exclusively on hearsay that would not be 
admissible over objection in a civil action, 
regardless of whether there was an objec- 
tion. This is the holding one would expect 
under the “residuum rule” and its statu- 
tory basis in the Florida APA. But T7ri- 
State Systems, Inc. v. Dept. of Transp., 500 
So.2d 212, 215 (Fla. 1st DCA 1986), 
contains the statement (which may be 
dicta), that ‘‘unobjected-to hearsay .. . 
became part of the evidence in the case 
and was usable as proof just as any other 
evidence, limited only by its rational per- 
suasive power.” Although Tri-State does 
not cite the Florida Evidence Code, its 
approach may derive from F.S. §90.104, 
which requires a specific objection to 
preserve the erroneous admission of evi- 
dence for appellate review. The apparent 
disagreement between Harris and Tri- 
State is a source of legitimate confusion 
that should be clarified.'® 


Should the “Residuum 
Rule” Be Retained? 


As previously mentioned, not all ‘‘any 
evidence”’ jurisdictions follow the ‘‘resid- 
uum rule.” Besides, according to Davis, 
some jurisdictions that profess to follow it 
actually do not, and many cases in which 
it is given as the rationale would have 
reached the same result without it.!! Davis 
set out strongly-worded arguments against 
the “residuum rule” in §14.07 of his 
Administrative Law Text, summarized at 
pages 278-279 as follows: 


Some of the reasons against the residuum rule 
are: (1) Incompetent evidence admitted without 
objection may be given “‘its natural probative 
effect”’;!'2] for the residuum rule to prevent an 
agency from giving natural probative effect to 
evidence which has been properly admitted is 
an absurdity. (2) An expert witness is allowed 
to base his opinion upon evidence which would 
be excluded in a jury case; the residuum rule 
prevents «xperts who are members of a tribunal 
from doing what experts who testify are al- 
lowed to do. (3) People who are neither judges 
nor administrators do not assume that evidence 
which would be excluded in a jury case is 
therefore unreliable, and the plain fact is that 
such evidence is sometimes reliable in some 
circumstances. (4) The reliability of evidence 
cannot be adequately judged by wholesale think- 
ing that ignores circumstances but must be 
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determined in the light of variable circum- 
stances, including the supporting evidence or 
lack of it, the opposing evidence or lack of it, 
the purpose of the proceeding, the practical 
consequences of a finding either way, the 
degree of precision needed, the degree of effi- 
cacy of cross-examination with respect to a 
hearsay declaration, and many other such fac- 
tors. 


Davis’ arguments seem to have been 
persuasive on the federal level. The federal 
APA does not by its terms incorporate the 
“residuum rule.” See 5 USC 706 (1982). 
Although some federal court decisions still 
give lip service to the “residuum rule,’ 
the modern trend seems to be that evi- 
dence in federal administrative proceed- 
ings need not necessarily be “competent” 
to be “substantial.” See Richardson v. 
Perales, 402 U.S. 389 (1971); School 
Board of Broward County v. Dept. of 
Health, Education and Welfare, 525 F.2d 
900, 905-906 (Sth Cir. 1976). In testing 
the “‘substantiality’’ of evidence under the 
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federal APA, the modern trend is for the 
federal courts to focus on the reliability 
and probity of the evidence under the 
totality of circumstances, regardless of 
whether it would be admissible in a jury 
trial. However, it should be noted that 
Rules 803(24) and 804(b)(5) of the Fed- 
eral Rules of Evidence are ‘‘catch-all” 
hearsay exceptions which allow the fed- 
eral courts to admit hearsay evidence that 
would not be admissible under any of the 
specific exceptions to the hearsay rule, if 
the hearsay has “‘equivalent circumstantial 
guarantees of trustworthiness” (and if cer- 
tain other conditions are met). There are 
no similar provisions in the Florida Evi- 
dence Code. It may not be safe to predict 
that the Florida courts would follow the 
federal trend if there were no “‘residuum 
tule” in the Florida APA. 


Conclusion 


There should be no confusion as to the 
applicability of the “‘any evidence rule” 
in Florida administrative proceedings or 
as to the admissibility of evidence under 
the rule. Except for the privileges, it is the 
only rule of evidence governing the admis- 
sibility of evidence in F.S. §120.57(1) 
administrative proceedings. Under this 
rule, most evidence will be admissible, 
absent a valid privilege. Except for ques- 
tions of privilege, questions as to the 
“competence” of evidence should be ad- 
dressed by the finder of fact, and by the 
appellate court, only in determining 
whether there is the required ‘“‘residuum” 
of “‘competent”’ evidence to support the 
findings of fact. Confusion as to the appli- 
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cability and operation of the ‘‘any evi- 
dence rule” and the “residuum rule”’ in 
Florida administrative proceedings is not 
a valid reason to abandon the ‘‘any evi- 
dence rule”’ and replace it with the Florida 
Evidence Code. But if courts persist in 
treating the ‘‘any evidence rule”’ as if it 
did not exist, or as if it was another way 
of saying, “‘the Florida Evidence Code 
applies in §120.57(1) proceedings,” the 
legislature should clarify its intention one 
way or the other. 

By enactment of the 1974 APA, the 
legislature accorded to the administrative 
process the ability to consider and evaluate 
‘any evidence” in making findings of 
fact. If the “‘any evidence rule” is re- 
tained, the legislature may wish to con- 
sider removing the ‘‘residuum rule” from 
the statute. If the Florida courts follow the 
modern trend of the federal courts notwith- 
standing the absence of a “catch-all” 
hearsay exception in the Florida Evidence 
Code, this would confer on the administra- 
tive process the full measure of the 
factfinding advantages of the “‘any evi- 
dence rule” by allowing agencies to not 
only consider and evaluate ‘‘any evi- 
dence”’ but also to base findings on sub- 
stantial evidence, whether or not ‘‘com- 
petent”’ under the Florida Evidence Code. 

If anything about the “‘any evidence 
rule” and the “‘residuum rule”’ could use 
clarifying, it is the question of whether it 
is necessary for parties to object to the use 
of incompetent evidence — hearsay or non- 
hearsay — as the sole basis for a finding of 
fact. Clarification on this point could come 
either from the courts or from legisla- 
tion.0 
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he Revenue Reconciliation 

Act of 1990 ended the brief, 

but tumultuous, life of 

§2036(c) by retroactive repeal. 
Section 2036(c) addressed abuses in the 
evaluation of fractional interests in prop- 
erty with an overly broad and complex 
series of rules which treated the transferor 
as retaining an interest in the transferred 
property for estate tax purposes. 

Section 2036(c) has been replaced by 
Ch. 14 which properly addresses abuses 
in the valuation of fractional interests for 
what they are— valuation problems. Under 
Ch. 14, present law principles of valuation 
including minority and other discounts are 
retained. For purposes of determining 
whether a gift has been made and in what 
amount, the value of the transferred prop- 
erty is the fair market value of the entire 
interest of the transferor in the property 
prior to the transfer, less the value (deter- 
mined under Ch. 14) of the interest in the 
property retained by the transferor. Special 
valuation rules are used to avoid the prior 
abuses in valuation at the time of transfer. 
However, a default in making a guaranteed 
payment, the buy-sell provisions, and the 
lapse of certain rights are addressed at the 
time of the taxpayer’s death. This article 
discusses those rules and their application 
to traditional estate planning techniques. 


Corporations and Partnerships 
Rules 

The special valuation rules applicable 
to interests in corporations and partner- 
ships are contained in §§2701, 2703, and 
2704. The valuation rules do not apply to 
employment agreements, leases, interest 
in corporations or partnerships which are 
not controlled by the transferor or applica- 
ble family members, and debt (unless the 
debt is, in substance, one of the two 
covered rights). These special rules are 
summarized below: 

1) Except as provided by Ch. 14, all 
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substantially 
greater supporting 
data than 
prior rules 


by James E. Roberts 


general valuation principles of prior law 
apply. 

2) The value of a transferred interest is 
generally determined by subtracting the 
value of the retained interest from the fair 
market value of the entire pretransfer inter- 
est of the transferor in the property. 

3) The value of any distribution right 
is zero unless it constitutes a qualified 
payment. 

4) If there are one or more liquidation, 
put, call, conversion, or similar rights with 
respect to a qualified payment, the value 
of all such rights is to be determined as if 
each such right was exercised in a manner 
which would result in the lowest value 
being determined for all such rights. 

5) Certain agreements and rights are 
disregarded in determining value under 
§2703. 

6) The lapse of certain rights and re- 
strictions may be treated as a transfer 
under §2704. 
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7) Qualified payments from an entity 
are valued under normal valuation rules 
without regard to any control of the entity 
by the transferor or applicable family 
members. 

8) An individual is treated as owning 
any interest held indirectly through a cor- 
poration, partnership, trust or other entity. 

9) The minimum value of the junior 
equity interest in an entity is 10 percent 
of the sum of the total equity interest in the 
entity plus the total debt of the entity to the 
transferor (or an applicable family mem- 
ber). 

These rules apply if there is a transfer 
of: 1) A distribution (with respect to an 
entity controlled by the transferor and 
applicable family members); or 2) a liqui- 
dation, put, call, or conversion right in a 
corporation or partnership to, or for the 
benefit of, a member of the transferor’s 
family and immediately after the transfer 
an applicable retained interest with re- 
spect to the transferred interest is held by 
the transferor or an applicable family mem- 
ber. 
Definitions 

The italicized words in the paragraphs 
above represent the significant operative 
language of the statute. An understanding 
of each of these terms is necessary to 
properly comprehend and plan for the 
application of the statute. 

Transfer. Except as may be provided in 
Treasury regulations, any redemption, re- 
capitalization, contribution to capital, or 
other change in capital structure is treated 
as a transfer of an interest in such entity if 
the transferor or an applicable family mem- 
ber receives in connection therewith, a 
retained right affected by Ch. 14. The 
subsequent acquisition of such a retained 
interest may be treated as a transfer by 
regulations. 

Distribution Right. Any right to a distri- 
bution from a corporation with respect to 
its stock, and from a partnership with 


respect to a partner’s interest in the part- 
nership is a distribution right. Three items 
are specifically excluded from the defini- 
tion: A right to a distribution regarding 
any junior equity interest; any liquidation, 
put, call, conversion, or similar right; and 
any right to receive a guaranteed payment 
of a fixed amount determined without 
regard to income from a partnership. Jun- 
ior equity interests are any common stock 
or partnership interests under which the 
rights to income or capital are subordinate 
to the rights of all other classes of equity 
interest in the entity. 

Control. Control means the ownership 
of at least SO percent (by vote or value) of 
the stock of the corporation or holding at 
least 50 percent of the capital or profits 
interest in a partnership, or, in the case of 
a limited partnership, the holding of any 
interest as a general partner. In determin- 
ing control, interests held by an individ- 
ual’s brothers, sisters, or lineal descen- 
dants are attributed to that individual. 

Family. The transferor’s spouse, any 
lineal descendent of the transferor or her 
spouse, and the spouse of any such descen- 
dent, are included in the term family. A 
relationship by legal adoption is to be 
treated as a relationship by blood. The 
term applicable family member with re- 
spect to any transferor, includes her 
spouse, ancestors of the transferor, and her 
spouse and the spouses of such ancestors. 

Liquidation, Put, Call, or Conversion 
Right. The term liquidation, put, call, or 
conversion right includes any similar right 
the exercise or nonexercise of which af- 
fects the value of the transferred interest. 
Specifically excluded from the definition 
are any right that must be exercised at a 


specific time and at a specified amount, 
ard any right to convert stock into a fixed 
number or percentage of the same class of 
stock in the entity as the transferred stock 
(or which would be the same but for 
nonlapsing differences in voting rights). 
To qualify for this exclusion the interest 
must be: 1) Nonlapsing; 2) subject to 
proportionate adjustments for splits, com- 
binations, reclassifications, etc.; and 3) 
subject to a compounding adjustment for 
unpaid distributions. A similar rule applies 
to partnerships. 

Applicable Retained Interest. An appli- 
cable retained interest includes any interest 
in an entity with respect to which there is 
either a distribution right from an entity 
controlled immediately before the transfer, 
by the transferor and applicable family 
members, or a liquidation, put, call, con- 
version, or similar right. Regulations may 
treat any applicable retained interest as 
two or more separate interests. 

Qualified Payment. Generally, a quali- 
fied payment is any periodic dividend 
payable under any cumulative preferred 
stock or any comparable payment under 
any partnership interest, to the extent that 
the dividend or payment is determined at 
a fixed rate or at a variable rate, which 
bears a fixed relationship to a specified 
market interest rate. 

° Exceptions 

Interests that are specifically excluded 
from the special valuation rules include: 
1) Interests for which market quotations 
on an established securities market are 
readily available as of the date of the 
transfer; 2) any interest that is of the same 
class as the transferred interest, e.g., a 
transfer of common stock where the trans- 
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feror retains only common stock in the 
corporation; and 3) any interest that is 
proportionately the same as the transferred 
interest except for any nonlapsing differ- 
ences in the voting power with respect to 
a corporation or regarding management 
and limitations on liability in a partner- 
ship. For example, Ch. 14 does not apply 
where a parent transfers nonvoting stock 
in an S corporation and retains voting 
stock. An interest is not excluded if either 
the transferor or an applicable family mem- 
ber has a right to alter the liability of the 
transferee of the transferred property. Ex- 
cept as provided by regulations, any 
differences that lapse by virtue of federal 
or State law are to be treated as nonlapsing 
differences. 

Application 

The approach taken in Ch. 14 will 
enable taxpayers to engage in many typi- 
cal estate freezing techniques. For exam- 
ple, a traditional corporate recapitalization 
used to freeze the value of the owner’s 
interest in the corporation is unaffected by 
Ch. 14, so long as the preferred stock 
provides for a cumulative dividend at a 
fair rate. Recapitalizations using non- 
cumulative, preferred stock can be used 
by electing to have the interest treated as 
a qualified payment. 

A transferor or applicable family mem- 
ber may elect to have an otherwise un- 
qualifying interest treated as a qualified 
payment or to have a qualified payment 
treated as a nonqualified interest. This 
election, once made, is irrevocable and is 
effective only to the extent that its terms 
are consistent with the legal instrument 
giving rise to the right. 

The nonpayment of a qualified payment 
within four years of its due date will 
increase the value of the applicable re- 
tained interest if the transferor of an appli- 
cable family member transfers the interest 
or dies holding the interest. The amount 
of the increase is the value of the unpaid 
payments compounded at the discount rate 
used to value the interest. This increase is 
subject to a cap designed to limit the 
increase in value received by the transferee 
as a result of the missed payments. 

No increase is made with respect to a 
transfer that either qualifies for the marital 
deduction or is in exchange for adequate 
consideration. As for transfers qualifying 
for the marital deduction, the transferee 
spouse is treated as the transferor for 
unpaid distributions and terminations of 
interests after the transfer. 

Even though the nonpayment of a quali- 
fied payment can increase the value of the 


i 
3 
¥ 


transferred interest, a recapitalization can 
still be effective under Ch. 14. For exam- 
ple, .the value of future appreciation in the 
common stock that is unrelated to the 
missed payment can be excluded from the 
transferor’s estate. 

Other methods of shifting future appre- 
ciation in a business while providing 
financial security for the transferor include 
the traditional use of leases, employment 
agreements, and debt (to the extent it is 
not, in substance, one of the two rights 
covered under Ch. 14). 


Transfer of Interest in Trust 

Section 2702 provides rules for deter- 
mining the value of retained interests in 
trust. This section replaces the rules on 
grantor retained interest trusts. When there 
is a transfer of an interest in trust to, or 
for the benefit of, a member of the trans- 
feror’s family, the value of any interest in 
such trust retained by the transferor or any 
applicable family member is valued under 
the normal valuation rules of §7520 if the 
interest is a qualified interest. All interests 
other than qualified interests are treated as 
having a zero value. 

The term an interest in trust includes a 
transfer of an interest in property with 
respect to which there are one or more 
term interests. For example, the sale of a 
remainder interest to a member of the 
transferor’s family is a transfer of an 
interest in trust. If a transfer is of an 
interest with respect to a specific portion 
of the trust, only that portion of the trust 
is taken into account in valuing the trans- 
ferred interest. The term family means 
such individual’s spouse, any ancestor or 
lineal descendent of an individual, or her 
spouse, any of her brothers or sisters, and 
a spouse of any individual described 
above. 

Three types of interest are treated as a 
qualified interest: First, a right to receive 
fixed amounts payable not less frequently 
than annually, i.e. an annuity trust type of 
payment; second, the right to receive 
amounts which are payable not less fre- 
quently than annually and are a fixed 
percentage of the fair market value of the 
property in the trust (determined annu- 
ally), i.e., a unitrust type of payment; and 
third, a noncontingent remainder interest 
if all other interests in the trust consist of 
an annuity or unitrust-type payments. 
¢ Joint Purchases 

If, in the same transaction (or a series 
of related transactions), two or more mem- 
bers of the same family acquire an interest 
in any property in which there are one or 


more term interests, the person acquiring 
the term interest in such property is treated 
as having acquired the entire property and 
then having transferred to the other per- 
sons the interest acquired by such other 
persons in the transaction. This deemed 
transfer is treated as being made in ex- 
change for the consideration, if any, 
provided by such other persons for the 
acquisition of their interest in the property. 
For purposes of this section, the term 
member of the family means, with respect 
to an individual, that individual’s spouse, 
any ancestral or lineal descendants of the 
individual or her spouse, any brother and 
sister of the individual, and a spouse of 
any of the foregoing. 
Exceptions 

These rules do not apply to an incom- 
plete transfer or a transfer of an interest in 
a trust, the contents of which consist solely 
of a residence to be used as a personal 
residence by persons holding a life or term 
of years interest in the trust. If the nonex- 
ercise of rights under a term interest in 
tangible property would not have a sub- 
stantial effect on the valuation of the 
remainder interest in the property, the 
value of such interest shall be the amount 
that the holder of the term interest estab- 
lishes as the amount for which such 
interest could be sold to an unrelated third 
party, i.e., its fair market value and not the 
amount determined under Treasury regula- 
tions. 


Buy-Sell Agreements 
and Options 

For purposes of Ch. 14, the value of any 
property shall be determined without re- 
gard to: Any option, agreement, or other 
right to acquire or use the property that is 
priced less than its fair market value 
(determined without regard to such option, 
agreement, or right); or any restriction on 
the right to sell or use such property. An 
exception to this general rule is provided 
for a bona fide business arrangement that 
is not a device to transfer such property to 
members of the decedent’s family for less 
than full and adequate consideration in 
money or money’s worth and has terms 
that are comparable to similar arrange- 
ments entered into by persons in an arm’s- 
length transaction. Even if nonfamily mem- 
bers are involved, each element of this 
three-part test must be met to qualify for 
the exclusion. The first two elements are 
similar to those contained in current regu- 
lations. For purposes of the first element 
of the test, the maintenance of family 
ownership and control of the business is 
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insufficient, without other factors, to give 
tax effect to a buy-sell agreement. The 
third element of the test is not found in 
prior law and has the potential of becom- 
ing as draconian, in some circumstances, 
as §2036(c). The test requires a demon- 
Stration that the provision complies with 
the general practice of unrelated parties, 
i.e., one that could have been obtained in 
an arm’s-length transaction. Isolated com- 
parables will not satisfy the test. 


Lapsing Rights 
and Restrictions 

Under §2704, the lapse of certain rights 
and restrictions is treated as a transfer. The 
lapse of any voting or liquidation right in 
a corporation or partnership which is con- 
trolled immediately before and after the 
lapse by the holder of such right and 
members of the holder’s family, is treated 
as a transfer by gift or a transfer includable 
in the holder’s gross estate. The amount 
of the transfer is the excess of the value 
of the interest in the entity (determined as 
if the lapse rights were nonlapsing) before 
the transfer over the value of such interest 
immediately after the lapse. Family mem- 
bers for purposes of §2703 are the same 
as for §2704. The attribution rules of 
§2701(e)(3)(A) apply for purposes of de- 
termining the interest held by any 
individual. 

If there is a transfer of an interest in a 
corporation or a partnership to, or for the 
benefit of, the transferor’s family, and the 
transferor and members of her family hold 
control of the entity, immediately before 
the transfer, any applicable restriction 
shall be disregarded in determining the 
value of the transferred interest. The term 
applicable restriction means any restric- 
tion that limits the ability of the 
corporation or partnership to liquidate and 
that, after the transfer, in whole or in part, 
either: 1) lapses; or 2) may be removed 
by the transferor or any member of her 
family, either alone or collectively. Ex- 
cluded from the term applicable restric- 
tion are commercially reasonable restric- 
tions that arise as part of any financing by 
a third party or that are imposed or re- 
quired to be imposed by any state or 
federal law. 

Regulations will apply the above rules 
to rights that are similar to voting or 
liquidation rights. In addition, regulations 
will provide that restrictions that would 
otherwise reduce the value of the trans- 
ferred interest (determined under the 
above rules), but do not result in ultimate 
economic loss to the transferee, will be 
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Official Bar Address 


In the Rules Regulating The Florida Bar made 
effective January 1, 1987, Chapter 1, Paragraph 1-3.3 
states: 

“Official Bar Address: Each member of The Florida 
Bar shall designate an official bar mailing address and 
business telephone number. If the address given is not 
the physical location or street address of the principal 
place of employment, then such information shali also 
be given. Each member shall promptly notify the 
executive director of any changes in any information 
required by this rule.” (Emphasis added) 

The information maintained on individual members 
is public information. The files are open to public 
inspection upon request. The computer system which 
retains all information is capable of listing only one 
address and one telephone number. The business 
address and business telephone number are preferred 
to a home address or telephone. However, if a member 
is not employed, is retired or for some reason does not 
have a business address, then a physical location must 
be listed. If a post office box is given, a physical 
location is also required. 

The following form is printed for assistance of 
members in complying with the rule. Please list any 
changes or corrections in your address or telephone 
number. 


Mail to The Florida Bar, Membership Records Dept., 
650 Apalachee Parkway, Tallahassee, FL 32399-2300. 


Attorney Number 


Name 


Physical Address/Street 


P.O. Box (if any) 


City/State/Zip 


Business Phone (Area Code) ___ Number 


Signed 


disregarded. 
° Effective Date 

Ch. 14 generally applies to transfers 
made, agreements and options entered into 
or substantially modified, and rights and 
restrictions created after October 8, 1990. 
The failure to exercise a conversion right, 
pay dividend, or to exercise other rights 
specified by regulation with respect to 
property transferred before October 9, 
1990, are not treated as a subsequent 
transfer. 


Conclusion 

Ch. 14 is a welcome relief from 
§2036(c), being more limited in scope 
and, with the exception of the area of 
buy-sell agreements, relatively straight- 
forward. However, numerous issues are 
left to regulations. 

The new rules for buy-sell agreements 
are unnecessarily broad and will require 
substantially greater supporting data than 
the prior rules. In planning freezing trans- 
actions, practitioners must consider both 
the tax consequences of and the potential 
burden of proof for each alternative plan- 
ning technique. 


James E. Roberts practices law in Boca 
Raton. He holds a J.D. from the Uni- 
versity of Florida and an LL.M. (in 
taxation) from New York University. 
Mr. Roberts has addressed business 
and professional groups throughout the 
country on federal tax matters. His 
published writings include several chap- 
ters in books published by The Florida 
Bar and the Wharton School, and a 
book published by Farnsworth Publish- 
ing Co. 

This column is submitted on behalf 
of the Tax Section, Edward F. Koren, 
chairman, and Thornton M. Henry and 
Mitchell I. Horowitz, editors. 
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Ecosystems of Florida 
Reviewed by Robert M. Rhodes, Steel 
Hector & Davis, Tallahassee. 

Environmental lawyers and everyone 
who is intrigued with the varied land- 
scapes of Florida and their myriad life 
forms can now turn to Ecosystems of 
Florida, a much needed, comprehensive 
guide to the state’s natural resources. 

Editors Ronald Myers and John Ewel 
invited 28 top scholars to explain the 
importance and character of Florida’s ma- 
jor ecosystems in a style accessible to the 
educated layreader. The result is a useful 
and highly readable introduction to the 
ecology of Florida’s landscape, forests, 
fresh waters, marshes and marine life. 

Chapters address topics fundamental to 
all ecosystems: climate, soil, and biogeo- 
graphy, and then explore in depth 
particular community types, such as up- 
land ecosystems, freshwater wetlands and 
aquatic ecosystems, and coastal ecosys- 
tems. Chapter subjects flow from high 
ground to low ground, terrestrial to 
aquatic, and fresh water to salt water to 
enable the readers to visualize the continua 
that exist among these categories. The 
volume concludes with an overview of 
significant conservation and environ- 
mental issues. 

The book is packed with useful, under- 
standable tables, graphs and charts, maps, 
and attractive, descriptive photographs. An 
extensive compilation of references and 
indexes of common and scientific names 
make this volume even more useful. 

Ecosystems of Florida provides a valu- 
able and credible scientific reference point 
for environmental lawyers who must de- 
velop a basic understanding of Florida’s 
highly regulated ecosystems. In doing so, 
it also accomplishes the editors’ aim: to 
provide a ‘‘glimmer of Florida’s past, the 
reality of Florida today, and the prospect 
of Florida tomorrow. . . .”” 

Ecosystems Of Florida, edited by 


Ronald L. Myers and John J. Ewel, Uni- 
versity of Central Florida Press, 728 pp., 
cloth, $75, paper, $29.95. 


A Guide to Environmental 
Law in Washington, D.C. 

Practitioners in the field of environ- 
mental law now have a comprehensive 
guide to understanding the complex, politi- 
cally-charged maze of law and policy- 
making in the nation’s capital. 

A Guide to Environmental Law in Wash- 
ington, D.C., published by the Environ- 
mental Law Institute, provides a snapshot 
of the various federal laws and the diverse 
organizations that create, implement, and 
influence the nation’s environmental laws 
and policies. The book also features a 
series of articles written by environmental 
experts on their experiences and impres- 
sions of the field. 

‘‘This is an important navigational 
guide for both the seasoned practitioner 
and the newcomer to the Washington 
environmental scene,’ says ELI President 
J. William Futrell. The book was written 
by veteran environmental attorney Charles 
Openchowski, who works in the office of 
general counsel at the Environmental Pro- 
tection Agency. 

The guide describes the legal offices in 
key government agencies with a major 
role in developing the framework for fed- 
eral environmental programs. Representa- 
tive congressional committees, public 
interest groups, trade associations, and law 
firms are also profiled. Additionally, the 
guide provides an overview of the 12 most 
important federal environmental statutes. 

The final chapter provides a series of 
essays by environmental professionals 
about the interaction among the players in 
the process; the general direction of envi- 
ronmental policymaking and implementa- 
tion; trends in specific areas of environ- 
mental law; and the future of the 
profession. 


A Guide to Environmental Law in 
Washington, D.C., may be ordered from 
Anthony Waring, (202) 939-3844; 236 
pp.; paperback, $25 ELI associates pro- 
gram members, $28 nonassociates. 


Florida Law of Corporations 
and Business Organizations 


by Thomas G. O’Brien III 
Reviewed by Gregory C. Yadley 
and Marilyn B. Cane 


Effective July 1, 1990, the Florida busi- 
ness corporation statute (F.S. Ch. 607) 
underwent its most extensive revision 
since 1975. The new Florida Business 
Corporation Act differs in many signifi- 
cant ways from its predecessor. Florida 
Law of Corporations and Business Or- 
ganizations by Thomas G. O’Brien III, is 
an excellent, comprehensive guide to the 
FBCA. It will be of great value to both 
general practitioners and corporate law- 
yers. 

Florida Law of Corporations and Busi- 
ness Organizations is published in a 
looseleaf format so that it can be kept 
current by periodic supplementation, and 
is part of the Prentice Hall Law & Busi- 
ness National Corporation Series. The text 
consists of 11 chapters which discuss 
formation and powers, directors and offi- 
cers, stock dividends, transfers of 
securities, tender offers and takeovers, 
meetings, elections, voting and notice, 
amendment of articles and bylaws, merg- 
ers and sales of assets, dissenters’ rights, 
dissolution and winding up, and foreign 
corporations. The book is well written and 
thoroughly documented, with references 
to the statute, case law, and relevant 
articles. Particularly in some of the more 
complex areas of the FBCA such as in- 
demnification, mergers, and share 
exchanges, the discussions are concise and 
oriented toward practical application of 
the law. The single criticism is that the 
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title of the book is a bit misleading, as the 
book presently covers only the FBCA and 
not other ‘‘business organizations’’ such 
as limited partnerships or limited liability 
companies. However, we understand that 
the 1991 supplement will cover limited 
liability companies and that other supple- 
ments will discuss other business entities. 
Of particular advantage to the practi- 
tioner are the extensive appendices to the 
text. For example, 27 model forms for use 
under the FBCA are included. The appen- 
dices also include the detailed commen- 
tary to the FBCA which was prepared by 
the Subcommittee of the Corporations and 
Securities Committee of the Business Law 
Section of The Florida Bar, which initially 
drafted the legislation. It was the intent of 
the subcommittee to have this commentary 
included in the formal adoption of the 
FBCA by the Florida Legislature, in a 
manner similar to the commentary to the 
UCC. The commentary was not adopted 
by the legislature; however, the subcom- 
mittee’s commentary is clearly worthwhile 
to understanding the FBCA. The commen- 
tary not only explains changes from the 
prior law, but also illuminates the reasons 
for and derivation of particular FBCA 
provisions. This commentary is not readily 


available outside this book and, although 
the new statute as adopted is not identical 
in all respects to the bill as originally 
drafted by the Bar, the inclusion of the 
commentary makes this book all the more 
significant. The cross-reference table con- 
tained in the appendices are also of great 
help in contrasting the prior law with the 
new statute. 

As an attorney with the law firm of 
Steel Hector & Davis, and chairman of the 
Corporations and Securities Committee of 
The Florida Bar Business Law Section, 
Mr. O’Brien has written this book from 
the perspective of an experienced practi- 
tioner. It is a practical and thorough one- 
volume treatise, which any attorney deal- 
ing with Florida corporate law should 
consider obtaining for his or her law 
library. 

Florida Law of Corporations and Busi- 
ness Organizations consists of approxi- 
mately 300 pages of text, 250 pages of 
appendices, a table of cases, a table of 
statutes, and an index, in looseleaf format. 
It may be ordered from Prentice Hall Law 
& Business, 270 Sylvan Avenue, Engle- 
wood Cliffs, N.J. 07632-9928, telephone 
number 1-800-223-0231, fax number 
(201) 894-8666. The order number is 


P61562. The cost is $95. Future supple- 
ments on approval. 


Gregory C. Yadley is the chairman of the 
Business Law Section of The Florida Bar, 
a partner in the Tampa office of Dykema 
Gossett, and served as a member of the 
Bar subcommittee that drafted the legisla- 
tion on which the FBCA is based. 

Marilyn B. Cane is a professor of Law 
at the Shepard Broad Law Center of Nova 
University, Ft. Lauderdale, and is a mem- 
ber of the Business Law Section’s 
Committee on Corporations and Securi- 
ties. 


Have You Read A Good Book? 


Members of the Bar are encouraged 
to submit brief book reviews (approxi- 
mately 500 words) for publication. 
They should be related to law but may 
be practical, esoteric, entertaining or 
even fiction. Reviews should include 
the number of pages, the publisher, cost 
if known, and publisher’s address. 
Send them to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, Tal- 
lahassee 32399-2300. Reviews will be 
published on a space-available basis. 
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LAWYER LARGE 


How I Passed the Bar 


eading the Journal each 
month, whether in Connecti- 
cut or at my West Palm 
Beach office, recalls to my 
mind my good fortune in ever having 
gained entry to The Florida Bar in the first 
place: I passed the bar exam while semi- 
conscious! Can anyone else match that? 

I was admitted on November 26, 1979, 
and I took the exam a few months before 
that, July 24-25. 

I flew into the beautiful Tampa airport 
and checked into a local hotel, the Shera- 
ton-Tampa, to undergo the BRC Bar 
Review Course for four days, followed by 
the exam itself. I had last taken exams in 
New York, in 1947, fresh out of Yale Law 
School, and in Connecticut, in 1949, so I 
really had to bone up on the rule in 
Shelley’s case! The course was so thor- 
ough and so effective that I wondered why 
I had spent three years in law school. 

In any event, the next day we were all 
herded into a giant convention center, like 
lambs to the slaughter. Each of us had his 
or her fingerprints hung around the neck 
and name and photograph on a badge 
attached to his or her shirt. We were 
directed to assigned seats, two each to a 
long table, seated at opposite ends, all to 
prevent any helpful glances at another’s 
paper! We were instructed to put our 
photographs on the table in front of us. A 
proctor at the head table, about 200 yards 
away, told us over a bullhorn the rules of 
engagement: We were each to concentrate 
on our own papers; no talking; no peeking; 
no cribbing; pay no attention to anyone or 
anything except the test! We felt as if we 
were in a Russian gulag. But at that point 
escape seemed hopeless, and we all obedi- 
ently set ourselves to the water-torture. 

The first day passed uneventfully. I 
dutifully regurgitated all the points of law 
that I had absorbed in the review course. 
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The morning of the second day went all 
right also. I finished about five minutes 
before the end of the session. I decided to 
make a break for it, ahead of the other 
prisoners. 

I went to raise the bod from the little 
plastic chair. Crash! It gave way beneath 
me! I was thrown down and back. The 
occiput of my skull hit the edge of the 
desk immediately behind me. On down I 
went. My right temporal hit the concrete 
of the floor. I lapsed into unconsciousness! 
Some time later, I came to. I saw in front 
of my eyes one of the artifacts on which 
our pictures were imprinted. My eyes 
began to focus. I assumed it was my 
button. Then I began to see that the head 
had long hair! I wondered how my barber 
had ever achieved that effect. Then I 
realized that it was the picture of the 
young lady seated behind me. I rolled my 
head a bit to visualize her. I felt sure that 
she would spring to my rescue, kneel 
beside me, take my head in her lap. But 
no! She followed the drillmaster’s orders 
to the letter. She did not even raise her 
eyes to me. Nor did the person at the other 
end of my table, nor the one across the 
aisle. 

Slowly, I gathered my senses and pulled 
myself up. I staggered down the aisle to 
the area where the proctors were assem- 
bled. The chief saw me in extremis and 
asked me what had happened. He may 
have thought I was drunk. I told him I had 
been knocked unconscious. He seemed 
incredulous! Still, he rose to the emer- 
gency. A call went out. A siren sounded 
as he put me into a chair. In minutes the 
doors of the hall opened and in rolled an 
ambulance. Three EMT’s sprang out. They 
descended on me. One took my pulse; 
another listened to the faint heartbeat; 
another examined the pupils of my eyes, 
now widely dilated. A diagnosis was 


made: brain concussion! Prescription: to 
the hospital! The chief proctor announced 
my fate. Groggy as I was, I could not 
accept that verdict. I moved to reopen. I 
protested that I had come this far and was 
going to finish the blankety-blank exam. 
He insisted on the hospital. I inquired, 
““What hospital?” He said, ‘‘Any hospital 
of your choice.” I replied, “‘I choose Yale 
New Haven (Connecticut).’”’ He ruled that 
choice was a bit out of his jurisdiction. 
He finally relented and said I could sweat 
out the second half of that second day. 

Some of my faithful buddies— Ott 
Miller, Stu Levin, and Bill Wood — rallied 
round. They walked me about the area for 
the lunch-hour recess. They slapped my 
face and brought back some color. John 
Deans helped me back to my place. A new 
seat had been rushed out for me to use, but 
he found on the floor a belt or two that 
apparently had loosened on my original 
seat which caused it to collapse under my 
200-pound weight. 

That afternoon was spent checking 
“true and false,” or ‘1, 2, 3, or none of 
the above.’ I had trouble reading the 
questions so I resorted to blind guesses. 
One-half hour before the end, Ott’s wife, 
Jean, picked me up in her car to go to the 
airport, to fly north, perhaps to the neuro- 
logical unit of New York Hospital. 

But then I learned I had PASSED, and 
so it was not necessary to bring a proceed- 
ing against the drillmaster, or the proctor, 
or the manufacturer of the defective and 
unreasonably dangerous chair, or the 
young lady behind me who had not sprung 
to my rescue. Let bygones be bygones and 
release all tortfeasors, I thought, and still 
think, as I contemplate my diploma certi- 
fying that I did, indeed, pass the exam 
while semi-comatose, and was admitted 
to the Bar of the great State of Florida, 
my adopted state.0 


THE FLORIDA BAR JOURNAL/MARCH 1991 73 


> 
¥ 
3 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN: 


@ CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 

® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


ADDICTIONOLOGIST 


LAWYER SERVICES PAGES 
ATTENTION 


ELORIDA B BAR EXAM APPLICAT 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 


Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 
Or write to us at our National Bar Review 
headquarters as follows: 
‘FLORIDA NORD BAR REVIEW COURSE : 


5600 W. Maple Rd., Suite C-311 
_ West Bloomfield, Michigan 48322 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIE w COURSE 


are EXPERT WITNESSES 


Automotive, Truck, Bus & Agricultural Equipment 


© Florida Engineers Available 
® Member of Defense Research Institute 


ENGINEERING ANALYSIS ASSOCIATES, INC. 
30600 Telegraph Road, Suite 2370 
Birmingham, Michigan 48010 
(313) 642-3232 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


Signed written opinions from $295 


* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing 


BOARD CERTIFIED - NO RETIRED EXPERTS 
* If your case has no merit we will document such 
for your firm GRATIS! 


Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 


74 THE FLORIDA BAR JOURNAL/MARCH 1991 


| 
7 
= 
| 


LAWYER SERVICES PAGES 


NEIL 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who've done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT” 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


Credible. 


Medical Experts 


Florida physicians have more credibility with Florida juries. We 
have more than 900 Florida physicians who will review your 
malpractice case and, if it has merit, testify for you. Plaintiff or 
defense. 


Physicians for Quality 


1-800-284-3627 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


Discreet 
Professiona 
Investigations 


SPECIAL PACKAGES AVAILABLE NOW 
Includes All Travel and Expenses _ 
Limited Financial Check 


_of local records in any Florida court 
_ plus a statewide real estate search. 
* Extended Financial Asset Check . 
_ — Includes; Full limited financi 
_check plus motor vehicle and 
_ registration check plus an in-person 


CALL TOLL FREE 
1-800-486-2202 
CLAIMS VERIFICATION | 
~~ INCORPORATED 
Offices throughout Florida, Georgia and Alabama 
Over 12 years of Professional Service Fully Licenséd & Insured 
Corporate Headquarters 
£. Newport Center Dr., Suite | 


ach, FL 33442-7708. 
(305) 429-8855 


BANKRUPTCY 
SOF TWARE 
WINS LAWYER 


APPROVAL * 
Cuts Labor 80% 


* Computer Counsel Seal awarded by 
Law Office Automation Center, inde- 
pendent testers of legal software. 


e Ease e Readability 
Speed Tutorial 
Forms Customizability 


Hotline 


Helpkey 
Manual 


Call (313) 398-9930 
for test report 
and demo disk 

SPECIALTY SOFTWARE 


Box 7026 Huntington Woods, MI 48070 


THE FLORIDA BAR JOURNAL/MARCH 1991 75 


= 

--- $229 

= 


| 


RESQURCES 


Experts on Experts. 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 


SanFrancisco (415) 398-8854 
Los Angeles (213) 669-1660 
San Diego (619) 232-4618 
Honolulu (808) 531-5464 
Philadelphia (215) 829-9570 
Minneapolis (612) 338-2788 
New Orleans (504) 525-8806 
St. Louis (314) 241-9669 
New York (212) 288-1120 
Chicago (312) 327-2830 
Detroit (313) 964-0505 
Atlanta (404) 577-3592 
Boston (617) 451-5351 
Houston (713) 223-2330 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 


4700 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 


ATTORNEYS' 
DICTIONARY AND 
HANDBOOK OF 
ECONOMICS & 
STATISTICS 


An economic, financial, and statistical 
CONSULTANT on your desk. Many 
1000's of concepts, tables, formulas, 
economic data. $77 [inc UPS & Hdlg]. 


PROFESSIONAL HORIZONS PRESS 
200 Park Ave. Box 1278 - GCS 
New York, NY 10163-1278. 


LAWYER SERVICES PAGES 


SAVE up To 50% oR MORE! 


LASER TONER CARTRIDGES | 
REMANUFACTURED 

HP LASERJETS, APPLE LASERWRITER, 

CANON PC COPIERS, RICOH & MORE! 


FREE Pickup & Delivery 

ni ‘ort | 
Exchange FREE Ai etn. Shpg. other areas 


© Slalewide Service 
© 24 Hour Turn Around 


100% Unconditional 
Guarantee 


© Complete Disassembly 
& Cleaning 


© 25% More Prints 
© Colors Available 


Home of the 


800-282-5853 + Local (813) 484-2171 
616 LIVE OAK STREET + VENICE, FL 34292 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antritrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-766-3008 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 Out of NYS (800) 822-1515 


For additional 
service 
providers .... 


Consult the 

Lawyer Services Pages 
(yellow pages) 

of your 

Florida Bar 

Journal directory. 


ADVERTISERS INDEX 


Here to serve you... 


Suppliers to the legal profession whose advertisements appear in this issue of 
the Journal not only help underwrite the costs of this publication but are ready 
to supply lawyers with their practice and personal needs. 


When you need a product or service, consult these companies and individuals 


first. 
Attorneys’ Title Insurance Fund, Inc. 1 
Carson, Linn & Adkins 29 
Claims Verification, Inc. 75 
Compucar 15 
Corporation Information Services 3rd Cover 
Crane & Co., Inc. 9 
Empire Corporate Kit Company 2 
Engineering Analysis Associates, Inc. 74 
Ennis & Associates 27 
Expert Resources, Inc. 76 
Fiduciary Research, Inc. (Missing Heirs) 75 
Florida Corporation Supplies 75 
Fogel & Associates, Inc. 61 
Government Liaison Services, Inc. 74 
Health Care Auditors, Inc. 74 
Inter-City Testing & Consulting Corp. 76 
International Genealogical Search, Inc. 33 
J. Fremon Jones, Ph.D. 76 
Jurisco 43 


Laser Pro 76 
Law Firm Management, Inc. EA 
Lawyers Cooperative Publishing 12, 38, 39 
Peter M. Macaluso, M.D., P.A. 74 
Stuart C. Markham, P.A. 28 
Midstate Legal Supply Corp. 45, 50, 55 
NORD Bar Review 74 
Overseas Management Company 6 
Physicians for Quality 75 
Professional Horizons Press, Inc. 76 


Professional Management Support, Inc. 51 
Sclafani Williams Court Reporters, Inc. 41 
Siver Insurance Management Consultants 13 


Specialty Software 
Taylor, Day & Rio 28 
Timeslips Corporation 2nd Cover 
Wagner Hohns Inglis, Inc. 53 


West Publishing Company 


76 THE FLORIDA BAR JOURNAL/MARCH 1991 


4th Cover 


But, Were Working 


btaining national 
public information need not seem 
like traveling into a black hole. 
Nobody is more qualified than CIS 
to break through the space barriers 
with personalized service that gives 
every request individual attention. 

With 15 years of information 
retrieval experience, CIS has built 
an experienced network to obtain 
fast, accurate data and to transport 
it from one legal community to 
another at the speed of light. Tax 
liens, UCCs, judgments, and suits 
can be obtained from all 50 states, 
as well as corporate documents, 
certificates, and any other vital 
information you may require. 

One toll-free call will allow CIS 
to handle the hurdles and pitfalls 
of numerous phone calls, prepaying 
fees, dictating letters, and the daily 
tracking of work in progress. CIS 
will meet your short closing 
deadlines and unique requests for 
hard-to-find information on a 
national level. And who knows, 
someday we'll be able to retrieve 
information from anywhere in the 
world, and beyond. 

Call CIS today, the specialists in 
public records information. 


1-800-342-8086 


CORPORATION 
INFORMATION 
SERVICES, INC 


Nationwide Information 
Corporate Records 
INSTACORP 
Uniform Commercial Code 
Motor Vehicle Records 
Registered Agent 
Court Information 
Corporate Kits 


502 Park Avenue East 
Tallahassee, FL 32301 


= ae 
4, 


Now you dont have to be 
a computer expert to do online 
legal research like one. 


INTRODU CING The exciting, menu-driven It’s virtually effortless with EZ 
research system from Westlaw ACCESS as your guide. 

== SEE that “thinks.” Call now for details and discover 

ie ACCESS This exclusive breakthrough for yourself how EZ using Westlaw 


enables anyone to retrieve case law _ has become. 


Now you can learn to get results that’s right on-point, locate the It’s the computer research service 
from a computerized legal research _ precise databases needed... even that “thinks.” 
service in just a few minutes. check cites. 


It’s EZ. 


Call 1-800-WESTLAW 
(1-800-937-8529) 
now for more 
information. 


©1990 WEST PUBLISHING cdi 


8-9301/4-90| 214252 


q 


0: 
: 
W. WESTLAW 
a 
q 
4 
: 
q 


= 


